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In December 2022 the parties to the United Nations Convention on Biological Diversity (CBD)
adopted the Kunming-Montreal Global Biodiversity Framework (GBF), which sets out an ambitious
pathway to reach the global vision of a world living in harmony with nature by 2050. Among the
GBF’s key elements are four goals for 2050 and 23 targets for 2030. This report aims specifically
to address the commitment of countries under target 14 of the GBF, which includes an obligation
on states to fully integrate biodiversity into financial sector regulations.

TARGET 14: Integrate biodiversity in decision-making at every level.

Ensure the full integration of biodiversity and its multiple values into policies, regulations, planning
and development processes, poverty eradication strategies, strategic environmental assessments,
environmental impact assessments and, as appropriate, national accounting, within and across all
levels of government and across all sectors, in particular those with significant impacts on
biodiversity, progressively aligning all relevant public and private activities, and fiscal and financial
flows with the goals and targets of this framework.

Using Target 14 as the research starting point, the authors of this report then devised an indicative
assessment framework to test how the current state of financial regulations is equipped to meet a
selection of other critical GBF targets. The additional targets selected for this assessment were:

Target 1: Plan and manage all areas to reduce biodiversity loss;
Target 10: Enhance biodiversity and sustainability in agriculture, aquaculture, fisheries and forestry;

Target 15: Businesses assess, disclose and reduce biodiversity-related risks and negative impacts.

F&F maintains a database which monitors financing and investment flowing to the 300 most
important producers and traders of six forest-risk commodities most directly responsible for
tropical deforestation: beef, palm oil, pulp & paper, rubber, soy and timber. Data on diversified
companies are adjusted to focus only on the amounts used for these commodities. Based on an
analysis of these data, we identified the five most important jurisdictions which could regulate the
financing flows to forest-risk commodities to allow these to align with the targets of the Global
Biodiversity Framework (GBF). These are: Indonesia, Brazil, China, the European Union and the
United States. For each jurisdiction, we identified a different type of financing as most relevant.

Bank credits in Indonesia and Brazil

Banks operating in Indonesia and Brazil account for 72% of all recorded credit going worldwide to
production and primary processing of the six forest-risk commodities, with a value of USD 286
billion in the past eight years. Brazilian banks account for 48% and Indonesian banks for 10%.
Foreign bank subsidiaries in Brazil and Indonesia account for 9% and 5% respectively. Regulations
in these two countries which can impact bank credit are therefore crucial. In Brazil regulations on
investment products sold to private investors and used for financing the agricultural sector are
also important. Government data shows that Brazilian investment instruments for the agricultural
sector had an outstanding value of USD 187 billion in July 2024.

Bond and share issuances in China

Next to bank credit, the six forest-risk commodities are also financed by selling shares and bonds
to investors. Chinese banks play a significant role in underwriting share and bond issuances by
Chinese traders and producers of forest-risk commodities, for a value of USD 18 billion in the past
eight years. Chinese regulations related to share and bond issuances are therefore important.

Investments in the European Union and the United States

Of total investment in forest-risk commodities, with a value of USD 41 billion as of June 2024, 39%
are in the hands of North American investors and 8% in the hands of EU investors. Compared to
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investors from other regions, North American and EU investors had the most diverse portfolios of
forest-risk investment. Regulations stimulating US and EU investors to influence their investee
companies in relation to biodiversity and human rights impacts could therefore be significant.

This report uses a broad definition of financial regulations, beyond what is normally defined as
financial regulation or supervision. This definition encompasses all types of government laws,
regulations and guidelines which have an impact on how financial institutions operate, especially
when it comes to the financing of, and investment in, companies in the real economy. The
following types of regulation are discerned:

Regulations on risk management and financial stability
Regulations ensuring the proper functioning of financial markets
Monetary policy

Regulations on money laundering and financial crime
Regulations on corporate disclosure

Regulations stimulating the financing of sustainable activities
Regulations protecting human rights and/or the environment

Table 1 presents the assessment framework used to assess how the various types of financial
regulation in a given jurisdiction are equipped to address three priority Global Biodiversity
Framework targets, one from each of the three categories in which the GBF targets are structured.
Each of these targets were further defined in an assessment criterium relevant to the study.

Group Target Assessment criteria for financial regulations

Reducing threats to 1 | Plan and manage all areas to | Financial regulations do not allow financing of, or

biodiversity reduce biodiversity loss. investment in, companies involved in conversion of
natural landscapes.

Meeting people’s 10 | Enhance biodiversity and Financial regulations expect financial institutions to

needs through sustainability in Agriculture, | stimulate a just transition in the Agriculture, Aquaculture,

sustainable use and Aquaculture, Fisheries and Fisheries and Forestry sectors, which supports the rights

benefit sharing Forestry. of workers, peasants, fisher folk, indigenous peoples,

traditional and local communities.

Tools and solutions for | 15 | Businesses assess, disclose | Financial regulations require transparency of all

implementation and and reduce biodiversity- financing and investment flows and full disclosure of
mainstreaming related risks and negative biodiversity and social impacts of these flows.
impacts.

Using the criteria defined in Table 1, each jurisdiction was evaluated for its unique combination of
policies and regulations relevant to addressing credit and investment connected to harmful
biodiversity and rights impacts. Overall, the results were extremely concerning, indicating poor
integration of biodiversity into financial-sector regulation and supervision across the board. The
report found that the United States performed the worst, with no meaningful consideration of
biodiversity in its financial- sector regulations. Indonesia and China also scored poorly, though
both show some references to biodiversity. Brazil performed slightly better, with some restrictions
on financing companies involved in biodiversity destruction. The European Union scored
marginally higher, adopting the double materiality principle in investor disclosure requirements.
Table 2 summarises the assessments, using colour scores ranging from the worst score, Dark red,
via Light Red and Yellow, to Green, the best score.
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Table2 Assessment of the GBF alignment of financial regulations in five jurisdictions

Assessment criteria

(As defined by authors for the
purpose of this study)

Indonesian regulations for
banks

Brazilian regulations for
banks and investment
products

Chinese regulations on

share and bond issuances

EU regulations for investors

United States regulations
for investors

Target 1 Assessment:

Financial regulations do
not allow financing of, or
investment in, companies
involved in conversion of
natural landscapes.

Financial regulations do not
limit financing or investing
in conversion of natural
landscapes in any way.

Restrictions related to

the conversion of natural
landscapes exist for
government-controlled rural
credit, but not for normal bank
loans or for (tax-exempt)
investment products benefiting
the agricultural sector.

Financial regulations do not
limit security issuers being
active in conversion of natural
landscapes in any way.

Financial regulations do not
prohibit investing in conversion
of natural landscapes in any
way. The EUDR does not yet
cover financiers, while the SFDR
does set some expectations in
this respect but leaves it to fund
managers how to implement
them.

Financial regulations do
not prohibit investment
in companies involved
in conversion of natural
landscapes.

Target 10 Assessment:

Financial regulations expect
financial institutions to
stimulate a just transition in
the Agriculture, Aquaculture,
Fisheries and Forestry sectors
which supports the rights of
workers, peasants, fisher folk,
indigenous peoples, traditional
and local communities.

Financial regulations and
taxonomies do give some
guidelines on social and
environmental issues, but these
do not cover all relevant sectors
and are not obligatory.

Financial institutions are
required to elaborate a policy
on Social, Environmental and
Climate Responsibility, but are
not explicitly expected to work
towards a just transition in
relevant sectors.

The issuance of green bonds,
whose proceeds can be used
for a just transition of relevant
sectors in China itself, is
stimulated. But this does not
cover foreign investment, nor
normal corporate bonds.

Financial regulations
encourage financial institutions
to stimulate a just transition

in relevant sectors through

the EU Taxonomy framework
and the related Green

Bonds Regulation. But these
regulations fall short on sector-
specific targets and do not
cover social criteria.

Financial regulations do not
expect financial institutions
to stimulate a just transition in
relevant sectors.

Target 15 Assessment:

Financial regulations require
transparency of all financing
and investment flows and full
disclosure of biodiversity and
social impacts of these flows.

Financial regulations do
require ESG reporting by
banks, but do not demand
transparency on financial
flows and have no obligations
on reporting on social and
biodiversity impacts.

Financial regulations do
require ESG reporting

by banks, but do not
demand transparency on
financial flows (by banks
and investment products)
and have no obligations
on reporting on social and
biodiversity impacts.

Stock exchanges have issued
guidance on disclosure

on biodiversity and social
impacts, but progress

is expected on stricter
reporting requirements.

For now, they hardly cover
impacts overseas, nor require
transparency on where funds
are invested (except for green
bonds).

Investment funds need to be
transparent on the companies
they invest in, but not pension
funds and other investors. EU
regulations and the reporting
standard ESRS require
disclosure of biodiversity and
social impacts of investment.
However, ESRS still lacks
sectoral standards and not all
investors are in scope.

Financial regulations do
require investors to be
transparent on the companies
they invest in. Investors

are not required to report

on biodiversity and social
impacts of their investment.
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Based on the shortcomings identified in Table 2, we identified the most urgent and critical reforms which
could be implemented in the five different jurisdictions to bring them a step closer to meeting the targets of
the GBF. This list is intended as a starting point for discussion, as it was beyond the scope of this research
to consult a broad array of stakeholders on the recommendations.

Indonesian regulations for banks

Include technical screening criteria for biodiversity-risk sectors in the Indonesia and ASEAN
Taxonomies, and list eligible activities that contribute positively to biodiversity and human
rights as well as unsustainable activities.

Make a transition plan mandatory for all banks and financial institutions, which aligns their
portfolios with the taxonomies.

Strengthen the Palm oil financing guidelines of financial regulator OJK and develop other
sector-specific financing guidelines.

Require banks to measure and report on their biodiversity-related impacts, to be
transparent about which companies they finance and to integrate biodiversity impacts in
their risk-management systems.

Due diligence requirements for banks on social and environmental risks and impacts need
to be broadened from their direct clients to the entire corporate groups these belong to.
Introduce lower reserve requirements for sustainable finance products and higher capital
requirements - and even limits on - exposures to companies harmful to biodiversity and
human rights.

Include biodiversity and human rights criteria in Bank Indonesia’s collateral list and asset
purchase programme, and introduce preferential borrowing rates for sustainability-linked
loans.

Apply strong fines and sanctions to hold banks accountable for living up to the
requirements on biodiversity and human rights.

Brazilian regulations for banks and investment products

Strengthen social and environmental restrictions on rural credit programmes and apply the
same restrictive criteria to bank credits for downstream companies.

Set a clear framework for investment products, similar to the requirements for rural credit,
including transparency on which companies and rural properties are financed.

Launch a Brazilian Taxonomy for Sustainable Finance, with sectoral guidance for sectors
with high biodiversity risks, also defining which activities should be avoided.

Strengthen the screening policies of state-owned banks BNDES and Banco do Brasil.
Strengthen biodiversity and human rights criteria in the collateral list of the Central Bank of
Brazil (BCB) and introduce them for its asset purchase programme. Also introduce
preferential borrowing rates for sustainability-linked loans.

Require banks to measure the biodiversity impacts of their financing and integrate these in
their risk-management systems.

Introduce lower reserve requirements for sustainable finance products and higher capital
requirements for — and even limits on — exposures to companies harmful to biodiversity
and human rights.

Require banks to develop transition plans in their Policy of Social, Environmental, and
Climate Responsibility (PSRAC) for sectors with high impact on biodiversity such as
agriculture, livestock and forestry.

Improve the Social, Environmental, and Climate Risks and Opportunities (GSRAC) Report by
expecting transparency from the companies being financed by the bank and an
assessment of the impacts of the bank’s financing decisions on environmental and social
issues.
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Apply strong fines and sanctions to hold banks accountable for living up to the
requirements on biodiversity and human rights.

Chinese regulations on share and bond issuances

Prohibit the raising of funds through issuances for illegal activities and activities leading to
conversion of natural landscapes (in China or overseas).

Develop the Green Bond Catalogue into a Sustainable Finance Taxonomy that includes
sector-specific lists of eligible activities, as well as a list of activities to be avoided.
Mandate that 100% of the funds raised through green bonds must be allocated to genuinely
sustainable activities.

Enhance independent third-party verification and certification processes to ensure that
activities funded through green bonds are aligned with the Taxonomy.

Make the stock exchange Guidances on sustainability reporting standards for issuers,
based on the double materiality approach, mandatory for all issuers.

Mandate financial institutions to conduct comprehensive environmental, social and
governance (ESG) due diligence when underwriting or advising on corporate bonds, and to
be transparent regarding their due diligence processes.

Oblige financial institutions to disclose information on the impacts on biodiversity and
human rights of their underwriting services.

Create a grievance mechanism for the financial sector, to offer (Chinese and foreign)
impacted communities a channel to find access to remedy.

Apply strong fines and sanctions to hold issuers and underwriting banks accountable for
living up to the requirements on biodiversity and human rights.

EU regulations for investors

Develop the EU Taxonomy further by also classifying harmful economic activities, adding
technical screening criteria for more sectors. Complement with a Social Taxonomy which
covers human rights issues.

Require investors to be transparent about the companies they actually invest in and how
the impacts of these companies on society and the environment are assessed.

Introduce clear labelling requirements for investment funds by the European Securities
Markets Authority (ESMA) which do include biodiversity criteria.

Develop an ambitious timeline to phase out all investment funds whose investments are
not aligned with the EU Taxonomy, allowing only the funds defined in Article 9 of the
Sustainable Finance Disclosures Regulation on the market.

Amend the Corporate Sustainability Reporting Directive (CSRD) to require companies and
financial institutions to develop biodiversity transition plans in line with GBF targets and
further detail European Sustainability Reporting Standards (ESRS) criteria for different
economic sectors.

Following the European Regulation on Deforestation-Free Products (EUDR) review, expand
due diligence obligations related to forest-risk commodities to the financial sector.
Expand the scope of the Corporate Sustainability Due Diligence Directive (CSDDD), applying
the due diligence requirements also to the financing and lending activities of financial
institutions.

Apply strong fines and sanctions to hold investors accountable for meeting the
requirements on biodiversity and human rights.

United States regulations for investors

Adopt the Global Biodiversity Framework, thereby committing to integrate biodiversity and
its multiple values into policies and regulations.

Require security issuers to report on biodiversity and human rights risks and their risk-
management strategies from a double materiality perspective.
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e Abolish the disclosure exemptions for private placements.

e Develop a national Sustainable Finance Taxonomy which contains a list of unsustainable
activities and Technical Screening Criteria (TSC) for all biodiversity-risk sectors.

e Develop aregulatory framework for green bonds, including disclosure requirements and
standardisation of green activities with the Sustainable Finance Taxonomy.

e Mandate fund managers who label their funds with sustainability-related terms to align
their investments with the national Sustainable Finance Taxonomy or with internationally
recognised sustainability standards.

e Develop and launch sustainability due diligence requirements for major companies,
including financial institutions, similar to the EU Corporate Sustainability Due Diligence
Directive.

e Pass the Fostering Overseas Rule of law and Environmentally Sound Trade (FOREST) Act
and include financial institutions in its scope.

e Apply strong fines and sanctions to hold investors accountable for living up to the
requirements on biodiversity and human rights.

Below is a compiled set of recommendations relevant for all countries on how they should update
their National Biodiversity Strategy and Action Plans (NBSAPs) to strengthen financial-sector
regulations to support central banks, financial regulators and supervisors to include biodiversity
and human rights criteria as core to their mandate. The recommendations - grouped according to
the type of regulation - are based both on the conclusions emerging from the analyses of existing
regulations in the five jurisdictions dealt with in this report and on a literature review across a
range of reports and policy briefs.

Risk management and financial stability: Financial institutions should be required to integrate
biodiversity and human rights risks and impacts into their risk management processes at the
corporate group level of their clients. They must develop transition plans with specific targets
and hold board members accountable for risk management. Regulators should mandate higher
capital reserves for high-risk activities. System-wide stress tests should also include
biodiversity considerations.

Financial market functioning: Regulations should mandate regular disclosure of investment
and loan portfolios, including exposure to biodiversity risks and impacts, with verifiable proof
required for biodiversity-related claims. Financial products should be labelled based on their
genuine sustainability impacts, and investment funds with harmful biodiversity impacts should
be phased out.

Monetary policy: Central banks should prioritize bonds from issuers making concrete and
verifiable positive contributions to biodiversity and human rights in any quantitative easing
programs and collateral frameworks. They should assess and address the contribution of their
own investment portfolios to biodiversity and human rights impacts. They should also offer
reduced interest rates to financial institutions investing in genuinely sustainable and socially
just activities.

Money laundering and financial crime: Biodiversity risks should be incorporated into due
diligence and Know Your Customer processes. The financing of companies should be
prohibited if they and their suppliers are not able to demonstrate clear adherence to all legal
requirements in the areas where they operate. Financial institutions should be held
accountable for crimes connected to the corporate groups that they finance, including those
impacting biodiversity and human rights, and should be liable for remedy.

Corporate disclosure: Annual public reporting on biodiversity and human rights risks and
impacts should be required for companies under the common control of all medium and large
corporations. This should include detailed, verifiable data on biodiversity and human rights
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impacts, including geolocation data of its operations. All companies should be required to
publish annual profit and loss statements and provide details on their funding sources and
(legality of) their assets.

Stimulating sustainable activities: Expand taxonomies to include biodiversity, social and
human rights criteria and include categories for inherently harmful sectors. Financial
institutions should be required to align their portfolios accordingly. Create robust, transparent
and verifiable criteria for finance that incentivises community-led sustainable land use and
restoration.

Human rights and environmental protection: Develop due diligence obligations for the financial
sector to prevent the financing of embedded deforestation, forest degradation and human
rights violations. Establish independent grievance and accountability mechanisms for affected
communities and third parties to bring complaints against financial institutions.

Strengthening institutions: Financial regulators to develop in-house expertise on biodiversity
and human rights and establish inclusive stakeholder platforms to consult with Indigenous
Peoples, civil society and other experts. Outcome-focused financial regulations that align with
the objectives of the GBF and shift the economy away from harmful activities must be
supported by a robust sanctions regime. These should include stringent penalties for non-
compliance and mandatory obligations to fund mitigation and remedy efforts for affected
communities and ecosystems.
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Abbreviation
AML
ASEAN
ATB
BCB
BFP
Bl
BNDES
CBD
CDP
CITES
CMN
COP16
CSDDD
CSRD
CVM
DNSH
EBA
EFRAG
EIOPA
ESFS
ESMA
ESRB
ESRS
EU
EUDR
F&F
FOLU
FOREST Act
GBF

GSRAC Report

HCV
ICAAP
ICMA
IDX
IPBES
ISPO
KYC

Full name of concept or organisation

Anti-Money Laundering

Association of Southeast Asian Nations

ASEAN Taxonomy Board

Banco Central do Brasil

Biodiversity Finance Plan

Bank Indonesia

Brazilian Development Bank

Convention on Biological Diversity

Carbon Disclosure Project

Convention on International Trade in Endangered Species of Wild Fauna and Flora
National Monetary Council of Brazil

16™ Conference of the Parties in Cali, Colombia

Corporate Sustainability Due Diligence Directive

Corporate Sustainability Reporting Directive

Securities and Exchange Commission of Brazil

Do no significant harm

European Banking Authority

European Financial Reporting Advisory Group

European Insurance and Occupational Pensions Authority
European System of Financial Supervision

European Securities Market Authority

European Systemic Risk Board

European Sustainability Reporting Standards

European Union

EU Deforestation Regulation

Forests & Finance

Forestry and Other Land Use (Sector)

Fostering Overseas Rule of law and Environmentally Sound Trade Act
Kunming-Montreal Global Biodiversity Framework

Social, Environmental, and Climate Risks and Opportunities Report
High Conservation Value

Internal Capital Adequacy Assessment Process

International Capital Markets Association

Indonesian Stock Exchange

Intergovernmental Science-policy Platform on Biodiversity and Ecosystem Services
Indonesia Sustainable Palm Oil

Know Your Customer
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Abbreviation
LMA
NBSAP
NFRD
NGFS
OECD
OJK
PSRAC
RAN
RSPO
SEC
SFDR
SMG
SUSREG
TCFD
TKBI
TSC
UNDP
UNGPs
WWEF

Full name of concept or organisation

Loan Market Association

National Biodiversity Strategy and Action Plan
Non-Financial Reporting Directive

Network for Greening the Financial System

Organisation for Economic Co-operation and Development
Financial Service Authority of Indonesia

Policy of Social, Environmental, and Climate Responsibility
Rainforest Action Network

Roundtable on Sustainable Palm Oil

Securities and Exchange Commission

Sustainable Finance Disclosures Regulation

Sinar Mas Group

Sustainable Financial Regulations and Central Bank Activities Tracker

Task Force on Climate-Related Financial Disclosures
Indonesian Sustainable Finance Taxonomy

Technical Screening Criteria

United Nations Development Programme

UN Guiding Principles on Business and Human Rights
World Wide Fund for Nature
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Forests & Finance (F&F) is an initiative by a coalition of campaign and research organisations
which aims to end tropical deforestation, encourage the respect for human rights and support
thriving economies that benefit people and planet. The coalition includes Rainforest Action
Network, TuK Indonesia, Profundo, Amazon Watch, Reporter Brasil, BankTrack, Sahabat Alam
Malaysia, Milieudefensie, CED Cameroun and Friends of the Earth US.

Collectively, F&F seeks to prevent financial institutions from facilitating environmental and social
abuses common in forest-risk commodities: beef, palm oil, pulp & paper, rubber, soy and timber. By
financing producers, traders and processors in the value chains of these commodities, financial
institutions are facilitating biodiversity destruction and violation of the human rights of indigenous
peoples and local communities. F&F seeks to hold the financial sector to account on these abuses
and change their practices, through improved financial sector transparency, policies, systems and
regulations. This report explores what role financial regulations should play in this respect.

As Forests & Finance is focusing on deforestation in tropical forest regions, our work does not
cover all types of biodiversity loss worldwide. But tropical forest regions are important biodiversity
hotspots and the objectives of F&F are very much aligned with the Kunming Montreal Global
Biodiversity Framework (GBF) adopted in December 2022 by the parties of the Convention on
Biological Diversity (CBD). The GBF sets out an ambitious pathway to reach the global vision of a
world living in harmony with nature by 2050. Among the GBF's key elements are four goals for
2050 and 23 targets for 2030. In this respect, especially the following two targets are relevant:

e Target 14 - Integrate Biodiversity in Decision-Making at Every Level: Ensure the full integration of
biodiversity and its multiple values into policies, regulations, planning and development
processes, poverty eradication strategies, strategic environmental assessments, environmental
impact assessments and, as appropriate, national accounting, within and across all levels of
government and across all sectors, in particular those with significant impacts on biodiversity,
progressively aligning all relevant public and private activities, fiscal and financial flows with the
goals and targets of this framework.

e Target 15 - Businesses Assess, Disclose and Reduce Biodiversity-Related Risks and Negative
Impacts: Take legal, administrative or policy measures to encourage and enable business, and in
particular to ensure that large and transnational companies and financial institutions:

e Regularly monitor, assess, and transparently disclose their risks, dependencies and impacts
on biodiversity, including with requirements for all large as well as transnational companies
and financial institutions along their operations, supply and value chains and portfolios;

e Provide information needed to consumers to promote sustainable consumption patterns;

e Report on compliance with access and benefit-sharing regulations and measures, as
applicable;

in order to progressively reduce negative impacts on biodiversity, increase positive impacts,
reduce biodiversity-related risks to business and financial institutions, and promote actions to
ensure sustainable patterns of production.

Countries also agreed to review and update their National Biodiversity Strategy and Action Plans
(NBSAPs) and to develop, update and implement national Biodiversity Finance Plans (BFPs). The
NBSAPs serve as the basic policy framework for the implementation of the CBD at the national
level and BFPs aim to close the biodiversity financing gap and support efforts to achieve the
NBSAP targets.

The 16™ Conference of the Parties (COP16) of the CBD, to be held in Cali (Colombia) from 21
October to 1 November 2024, will be the first CBD COP after the adoption of the GBF. In
preparation for this meeting, F&F is publishing this report with concrete suggestions on how
financial regulations in key jurisdictions can play an important role in realising the objectives
formulated in Targets 14 and 15 of the GBF. These suggestions could be integrated in the NBSAPs
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and BFPs of the different countries. The report is meant for governments, financial regulators,
CSO0s campaigning on finance and financial regulation, and journalists.

Forests & Finance maintains a database which monitors the financing and investment amounts
flowing towards the 300 most important producers and traders of the six commodities which are
responsible for most tropical deforestation: beef, palm oil, pulp & paper, rubber, soy and timber.
Based on an analysis of the F&F financing database, Chapter 1 clarifies which are the five most
important jurisdictions from which these financing and investment flows are originating. And
within each of these, it analyses which types of financial institution play the most important roles
in the financing of, and investment in, the six forest-risk commodities on which F&F is focusing:
beef, palm oil, pulp & paper, rubber, soy and timber. This analysis guides the selection of
jurisdictions and types of financial regulation covered in Chapters 3 to 7.

The report uses a broad definition of financial regulations, beyond what is normally defined as
financial regulation or supervision. This definition encompasses all types of government laws,
regulations and guidelines which have impact on how financial institutions operate, especially
when it comes to the finance of, and investment in, companies in the real economy. The relevant
types of regulations are further described in Chapter 2.

Based on the analysis in Chapter 1, the most relevant forms of financial regulations in the five
selected jurisdictions are analysed in Chapters 3 to 7 to identify opportunities to limit the financing
of biodiversity loss in tropical forest regions. Each chapter also contains a case study illustrating
how different financial flows can lead to loss of biodiversity.

Finally, Chapter 8 summarises the possible improvements to existing regulations in the five
different jurisdictions and formulates recommendations for financial regulators and legislators on
how to align financial regulations more broadly with the GBF.

A summary of the findings of this report can be found on pages 1-8 of this report.
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Forests & Finance maintains a database which monitors the financing and investment
amounts flowing towards the 300 most important producers and traders of the six
commodities which are responsible for most tropical deforestation: beef, palm oil, pulp &
paper, rubber, soy and timber. Based on an analysis of the F&F financing data, this
chapter clarifies which are the five most important jurisdictions from which these
financing and investment flows are originating. Within each of these jurisdictions, the
types of financial institution are identified which play the most important roles in
financing of, and investment in, the six forest-risk commodities. This analysis guides the
selection of jurisdictions and types of financial regulation covered in Chapters 3to 7.

1.1

The Forests & Finance database provides data on financing and investment flows going towards
the 300 most important producers and traders of the six commodities which are responsible for
most tropical deforestation: beef, palm oil, pulp & paper, rubber, soy and timber. These flows were
identified using commercial financing databases, company reports and other company
publications, filings in company registers, media reports and analyst reports. The BNDES
Transparency portal and Brazil's Central Bank portal were used to identify additional financial
flows to forest-risk companies in Brazil.

The database contains information on corporate loans and underwriting facilities provided to the
selected companies in the period 2013-24 (June). It also contains data on investment in bonds
and shares of the selected companies as of June . Of the more than 300 researched companies
producing or trading the selected six commodities, we found detailed financial flow data for 230
companies whereby the financier, financing amount, and start date were known within the period
of study.

Financial institutions can provide finance to companies through various financial flows, which the F&F
database groups in two broad categories:

Credit

e Corporate loans, including project finance, revolving credit facilities, trade finance and loans for general
corporate purposes or working capital; and

e Underwriting of share and bond issuances.

Investment

e Managing or owning shareholdings; and
e Managing or owning investment in bonds

Many of the 230 companies for which the F&F database identifies financing flows are active in
more than one of the six commodities and/or have other business activities. Therefore, we applied
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adjusters to all financing and investment amounts that we identified, to present more accurately
the proportion of financing or investment that can be attributed to the different forest-risk sector
operations of the selected companies. Where available financial information did not specify the
purpose of financing, such adjusters were based on the proportion(s) of the company’s forest-risk
sector activities relative to its total activities. Further adjusters were calculated for companies
operating in multiple geographies within the scope of this research.

All financing and investment amounts mentioned in this chapter are therefore adjusted amounts:
we do not mention the total value of the loans given to the companies, or the total value of the
investment made in the companies’ shares and bonds, but we mention only the values which we
can attribute to producing and trading the six forest-risk commodities in tropical forest regions.

1.2

From January 2016 to June 2024 we found loans and underwriting services with an forest-risk-
adjusted value of USD 395 billion to the selected 300 companies producing and trading the six
forest-risk commodities. Figure 1 shows that 66% (USD 260 billion) of this credit was attributable
to company activities in Brazil and a further fifth (USD 89 billion) was attributable to activities in
Indonesia.

Chile Cameroon Argentina
1% 1% 1%

Thailand
2%

Uruguay
0.4%

Other
Malaysia 2%
5%
Indonesia
22%
Brazil
66%

Source: Forests & Finance

Figure 2 presents a breakdown of the same volume of loans and underwriting services for the
period 2016-June 2024 by the country of origin of the banks providing this credit. It shows that
48% (USD 188 billion) of all identified forest-risk credit was provided by Brazilian banks. Indonesian
banks provided 10% (USD 38 billion) of the forest-risk credit captured by Forests & Finance, and
Chinese banks provided 7% (USD 28 billion).
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Source: Forests & Finance

While Figure 2 indicates the relative importance of Brazilian and Indonesian banks, the relative
importance of Brazilian and Indonesian banking regulations is even higher. This is because a
significant share of the loans and underwriting services provided by foreign banks to Brazilian and
Indonesian producers and traders of forest-risk commodities are actually provided by local
subsidiaries of these foreign banks. These local bank subsidiaries are governed by the banking
regulations of the countries where they are incorporated, namely Brazil and Indonesia.

A total of 57% of all forest-risk credit we identified for the period 2016-24 went to forest-risk
commodity production and trading in Brazil, of which 48% was originating from Brazilian banks
and 9% from local Brazilian subsidiaries of foreign banks. In the same period 15% of all forest-risk
credit went to forest-risk commodity production in trading in Indonesia, of which 10% was
originating from Indonesian banks and 5% from local Indonesian subsidiaries of foreign banks.
This means that banking regulations in Brazil and Indonesia together have an impact on 72% of all
forest-risk credit we identified for the period 2016-24. Section 1.3 therefore provides more details
on forest-risk credit in Brazil and Indonesia.

1.3

Since local and foreign banks operating in Brazil and Indonesia provided 72% of all forest-risk
credit we identified for the period 2016-24, this section further breaks down this forest-risk credit
by type. Table 3 shows that in Brazil corporate loans and revolving credit facilities accounted for
88% of forest-risk credit, with underwriting service accounting for the remaining 12%. In Indonesia
the proportion of corporate loans and revolving credit facilities was slightly lower, though still
significant at 77% of forest-risk credit by banks active in this country. Underwriting services
accounted for the remaining 23%.

Forest-risk country Type of finance Valr:ﬁ"(g:sl; Propo;it:‘::g:
Brazil Loans Corporate loan 208,911 92%
Revolving credit facility 8,314 4%

Loans Total 217,224 96%

Underwriting Bond issuance 8,489 4%
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Forest-risk country Type of finance Value (USD Proportion of

millions) finance
Share issuance 937 0%
Underwriting Total 9,426 4%
Brazil Total 226,650
Indonesia Loans Corporate loan 33,438 57%
Revolving credit facility 16,927 29%
Loans Total 50,366 86%
Underwriting Bond issuance 7,896 13%
Share issuance 604 1%
Underwriting Total 8,501 14%
Indonesia Total 58,866

Source: Forests & Finance

Given the findings presented in the previous sections, financial regulations which are relevant for
the banking sectors in Brazil and Indonesia could have a significant impact on reaching the GBF
targets in tropical forest regions. Chapter 3 therefore explores options to allow financial
regulations in Indonesia which are relevant for the banking sector to align better with the GBF
targets, while Chapter 4 does the same for financial regulations in Brazil.

1.4

In recent years, the Brazilian government has created several tax-exempt investment products
through which private investors can invest in the agriculture sector. These investment products
have gained significant popularity in the Brazilian financial market, experiencing a 500% increase
from 2018 to 2023." Due to a lack in transparency, F&F is not able to map all the outstanding
investment, but government data shows that a number of Brazilian investment instruments for the
agricultural sector had an outstanding value of USD 187 billion in July 2024.2

Chapter 4 therefore also explores options to allow Brazilian regulations for such investment
products to align better with the GBF targets.

1.5

After Brazilian and Indonesian banks, Chinese banks form the third largest group of forest-risk
creditors identified by our database (see Figure 2). This section takes a closer look at the types of
forest-risk credit provided by Chinese banks. Table 4 shows that issuance underwriting services
account for 64% of the forest-risk credit services provided by Chinese banks to producers and
traders of forest-risk commodities, and 64% of the deals they were involved in. Among the
issuance underwriting services, bond issuances were the most important type of financial service.
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Type of finance Value (USD ' Proportion of  No.of Proportion of

millions) finance deals total

Loans Corporate loan 7,767 28% 213 22%
Revolving credit facility 2,420 9% 146 15%

Loans Total 10,187 36% 359 36%
Underwriting Bond issuance 17,168 61% 616 62%
Share issuance 823 3% 13 1%

Underwriting Total 17,991 64% 629 64%
Total 28,178 100% 988 100%

Source: Forests & Finance

Given the important role of Chinese banks (Figure 2) and the findings shown in Table 4, the
Chinese regulations which are relevant for companies issuing bonds and the financial institutions
which provide underwriting services to them deserve further attention. Therefore, chapter 5
explores options to let such Chinese regulations align better with the GBF targets.

1.6

As of June 2024, institutional investors across the world held USD 41 billion in forest-risk
attributable bonds and shares issued by the 300 producers and traders of forest-risk commodities
covered by the Forests & Finance database. Table 5 shows that 39% of these investment were in
the hands of financial institutions based in North America (USD 16 billion), and 29% in the hands of
investors from Southeast Asia (USD 12 billion). However, institutional investors from North
America and the EU had the most diverse portfolios of forest-risk investment. North American
institutional investors invested in shares and bonds of 153 producers and traders of forest-risk
commodities, while their EU peers invested in 117. Among the North American investors, US
investors accounted for 95% of all forest-risk investments.
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Region investor

North America
Europe other
EU27

East Asia
Southeast Asia
Oceania

Central America
Sub-Saharan Africa
South America
South Asia
Middle East
Total

Value (USD
million)
16,143
3,965
3,255
2,580
11,772
330
278

34
2,788

7

83
41,235

Proportion of total

39%
10%
8%
6%
29%
1%
1%
0%
7%
0%
0%

100%

Source: Forests & Finance

No. of companies

invested in

153
121
117
101
88
75
65
39
27
21
9
188

Proportion of all

companies
invested in

81%
64%
62%
54%
47%
40%
35%
21%
14%
11%
5%
100%

Given the findings presented in Table 5, financial regulations relevant for investors in the United
States and the European Union could have strong potential to align forest-risk investment with the
GBF targets. Chapter 6 explores options to let financial regulations relevant for investors in the
European Union align better with the GBF targets, while Chapter 7 does the same for financial
regulations relevant for investors in the United States.
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This report uses a broad definition of financial regulations, beyond what is normally
defined as financial regulation or supervision. This definition encompasses all types of
government laws, regulations and guidelines which have impact on how financial
institutions operate, especially when it comes to financing of, and investing in,
companies in the real economy. To clarify which types of regulation are considered, this
chapter offers an overview of the key objectives of the different types of law, regulations
and guidelines which are assessed in chapters 3 to 6 in the five different jurisdictions.

2.1

Apart from market conduct (see section 2.2), financial regulators focus on risk management by
financial institutions and the stability of the financial system. In the jargon of financial regulators,
they distinguish between micro-prudential supervision (focusing on the risk management and
stability of individual financial institutions) and macro-prudential supervision (focusing on the
stability of the financial system as a whole, which is composed of many intertwined and mutually
dependent financial institutions). Regulations in this category include:

¢ Regulations on risk management and disclosure: These regulations prescribe which systems
financial institutions should have in place to categorise and manage the different risks they are
facing by the financing of, and investment in, many different companies from various
economic sectors in different countries and working with different currencies. To evaluate if
financial institutions manage their risks in a proper way, regulators can perform so-called
“stress tests”. To strengthen public confidence in how banks operate and deal with risks, they
also have to disclose their risk-management system in their annual reports, on top of what is
required from all companies in this respect (see section 2.5).

e For banks, these risk-management regulations are quite similar across the world as all
jurisdictions base them on the different Basel Capital Accords and the guidelines of the Basel
Committee on Banking Supervision (BCBS).? Based on the work of the Network for Greening
the Financial System (NGFS), the BCBS has recently started to fit climate and biodiversity risks
into its recommendations on risk management by banks. This is now influencing risk-
management regulations by financial supervisors across the world.

e Capital requirement regulations: The regulations on capital requirement complement those on
risk management. When a financial institution lends money, it is required to hold a sum of
money equivalent to a percentage of the loan in reserve (as its own capital). How high this
capital requirement is depends on the risk level of the loan. Less risky lending may require a
lower percentage to be held, or higher risk activities may require more. Having sufficient
reserves makes banks more resilient against financial crises by ensuring that banks have
enough money on hand to cover contingencies if a larger portion of their clients default on their
loans or if a larger portion of bank customers wish to empty their accounts.

The higher proportion of a loan the bank needs to hold in reserve, the less money it has to
invest in profit-making activities such as lending. To compensate for this, a bank will typically
raise the costs of loans to higher-risk companies, for which it needs to maintain higher
reserves. Some regulations now seek to encourage more lending to sustainable activities, by
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lowering the percentage of a loan that must be held in reserve for a sustainable loan, or vice
versa by raising the capital requirement for loans to environmentally harmful activities. These
requirements would change the cost of loans (the interest rates) for different types of
companies. But within the mandate of a central bank or another financial regulator, such
regulations are often only possible if there is hard evidence that the financial risk is lower for
sustainable activities or higher for harmful activities.

2.2

As well as financial stability (see section 2.1), financial regulators focus on the proper functioning
of financial markets. This means that they want to ensure that relevant information is shared
equally and in a timely manner between all participants in the markets, including companies
attracting loans and issuing bonds and shares, institutional investors, private investors, banks and
various other kinds of financial institutions. As private investors and consumers of financial
services have less access to financial information and in general have a weaker position in the
market, various regulations therefore aim explicitly to protect consumers in the financial market.
Regulations in this category include:

e Regulations on consumer information on financial services: These regulations ensure that
consumers - including private investors - can trust that a financial institution’s descriptions of
its products and practices are accurate and do warn sufficiently about the risks linked to some
financial services.

e Regulations on categorising and labelling investment funds: These regulations are intended to
avoid greenwashing and at the same time raise funds for the transition to a more sustainable
economy, by categorising funds by the share of investment in companies contributing to a
sustainable transition. This categorisation will be complemented with labelling requirements
as (private) investors should be able to trust that investment funds which are labelled as
“sustainable” do indeed invest in companies which are contributing to a sustainable transition.
These regulations can be linked to a Sustainable Finance Taxonomy (see section 2.6) to define
how companies and their activities can be categorised.

¢ Regulations on portfolio information: Fund managers in most jurisdictions are legally required
to disclose publicly a list of their investee companies per fund, on a quarterly or annual basis.
This allows private investors to know what companies their funds are invested in. Usually, this
requirement to publish which companies are included in a portfolio does not apply to
institutional investors, including pension funds and insurance companies, which actually are
also investing the savings of consumers.

23

Monetary policy in most countries is the responsibility of the central bank, which in some countries
is also responsible for the supervision of the financial sector - while there are also countries where
financial supervision is the responsibility of a separate authority. By managing the supply of
money, monetary policy has the goal to create a stable economic environment with limited
inflation in which the economy can flourish. Regulations in this category include:

e Regulations on collaterals: To be able to lend money to companies, it is attractive for banks to
lend money continuously from the central bank at a relatively low interest rate. To limit the
risks for the central bank, banks are required to give the central bank a part of the outstanding
loans as collateral. Central banks already set requirements regarding the risk levels and other
quality aspects of these collaterals. Sustainability requirements could be included in these
regulations, for instance by aligning with a Sustainable Finance Taxonomy (see section 2.6).

¢ Quantitative easing programmes: In many countries in the world, the central bank regularly
buys shares and corporate bonds from financial institutions. In this way, these financial
institutions convert some of their illiquid assets into cash, which they then can use again to
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lend money to companies. Especially when an economy is (feared to be going) into recession,
this so-called “quantitative easing” is a well-known strategy to get the economy running again.
It provides billions of fresh money to financial institutions, which they can use to lend to
companies against lower interest rates.

Not all companies benefit in the same way. Recent research by the European Central Bank
suggests that companies with high climate emissions see their interest rates drop more than
greener companies when the central bank follows an expansionary monetary policy by making
more money available to financial institutions. Conversely, companies with low emissions
benefit relatively more from a restrictive monetary policy.*

To counter this impact and to contribute actively to the climate transition, central banks are
now considering only accepting shares and bonds issued by companies meeting certain
sustainability requirements, for instance defined in a Sustainable Finance Taxonomy (see
section 2.6), to be acquired through their quantitative easing programmes.

Central bank investment policies: The reserves of central banks are not only invested in gold,
but also in shares and corporate bonds. Increasingly, central banks are introducing
sustainability criteria into their own investment policies.

Regulations on money laundering and financial crime aim to address the role that financial
institutions and other intermediaries can play in helping individuals and organisations to benefit
from the proceeds of crimes. These regulations are fairly similar throughout the world, as they are
all based on the recommendations of the Financial Action Task Force (FATF). The FATF has 40
member countries and is supported by all major international bodies. Their recommendations are
focused on preventing the proceeds of crimes being spent, or invested, in assets in the legal
economy.® There is less attention for the financing of companies which might use this funding for
committing crimes. Regulations in this category can include:

25

Regulations on money laundering: These regulations set requirements for the checks which
financial institutions have to do to ensure that they are not handling or transferring the
proceeds of crime, which could be “laundered” by being deposited on a legitimate bank
account or by being invested in legal assets.

Know Your Customer (KYC) regulations: These regulations require financial institutions and
other intermediaries to perform adequate checks on who their clients are and to understand
the sources of the wealth which they deposit in a bank account or want to see transferred.

Beneficial Ownership registers: As recommended by the Financial Action Task Force, many
countries are obliging all companies to register their Ultimate Beneficial Owner (UBO) in a
public register, as a tool to improve KYC procedures and to avoid indirect funding of
companies or individuals involved in illegal activities or included on sanctions lists.®

Regulations restricting offering of certain financial products: These regulations may explicitly
require that certain types of financial product, such as credit subsidised by government, cannot
be provided to individuals or companies that have faced penalties for infractions of certain
laws.

Regulations on corporate disclosure are partially driven by the objective of ensuring the proper
functioning of financial markets (see section 2.2), but they have a broader objective as well:
ensuring the proper functioning of the real economy. These regulations apply to all companies,
including financial institutions, to make sure that the government, customers, shareholders and
business partners are well informed about the (financial) condition of the company and the risks it
is facing.
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This type of regulation is relevant for financial institutions in two ways. First, financial institutions
are companies themselves and also have to follow these regulations. Second, corporate
disclosure regulations help financial institutions to collect the data necessary for their due
diligence processes on (potential) corporate clients and investee companies, also potentially in
relation to biodiversity and human rights’ risks and impacts.

Regulations in this category include:

¢ Financial reporting regulations: All jurisdictions require companies to submit key details about
the company to the Company Register and to produce an annual financial report which is
available to the public. For listed companies quarterly reports are often required as well. The
requirements on what needs to be reported may differ greatly between jurisdictions and within
jurisdictions between smaller and larger companies (although smaller companies might be
subsidiaries of larger conglomerates). A balance sheet is often required, but a profit and loss
statement is not always necessary. And the level of detail required for the balance sheet, for
instance on which plantations are included on the assets side and what bank loans from which
banks are included on the liabilities side, can differ a lot. Some jurisdictions require companies
at least to list their principal banker(s). This can make it easier for communities to track which
financial institutions have financing links to companies undertaking harmful activities in their
local area.

e Regulations on disclosure of financial risks: In their financial reports, larger companies (and
especially listed companies) usually have to identify and describe the risks that could seriously
affect the company’s financial health in the future. This helps to promote trust in the market
and avoids sudden shifts of capital if investors dramatically reassess their risks. Following the
recommendations of the Task Force on Climate-Related Financial Disclosures (TCFD) and
other international bodies, some regulations make explicit that the analysis of financial risks
should include financial risks that arise from specific issues like climate change or biodiversity
loss, and require additional supplementary information. Requirements may be more extensive
for listed companies.

e Regulations requiring double materiality disclosure: Similar to the regulations on financial risk
disclosure described above, these regulations require companies to report on environmental
and (possibly also) human rights issues which might affect the company’s business, when
these risks are financially material for the company. But on top of this risk assessment, these
regulations also require an analysis of how the company, directly or indirectly through its
subsidiaries and its supply chain, has impact on the environment and/or human rights -
irrespective of whether this is a financial risk to the company. This “double materiality” analysis
is based on a more holistic approach to financial stability and reporting. It recognises that
biodiversity loss or climate change are systemic threats to the economy, making all impacts
potentially a financial risk to the economy — even if not financially risky to an individual
company. It also addresses data quality issues as two companies with exactly the same
environmental impact may have very different views on if this impact is financially material or
not. If impact reporting based on a double materiality viewpoint is required, both companies
should disclose their impact.

2.6

Confronted with the devastating impacts of climate change and the exhaustion of natural
resources, many countries across the world are realising that more sustainable practices need to
be fostered and financed. To give guidance to all stakeholders involved, including companies in
the real economy and financial institutions, various types of regulations and guidelines are
emerging in different countries to stimulate different forms of financing for activities which are
categorised as (more) sustainable. Regulations in this category include:

e Sustainable Finance Taxonomies: A Sustainable Finance Taxonomy defines the real world
activities that can be considered as contributing to a sustainable economy, with the explicit
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goal of attracting more financing for such activities. Sometimes, the taxonomy also defines
activities for financing which should be avoided, and additionally has an in-between category of
activities which are not very unsustainable but which also do not contribute to a sustainable
transition. Usually, taxonomies will start with defining high-level, sector-agnostic principles
which activities should meet. In later updates these principles are then gradually further
defined per economic sector in so-called technical screening criteria for the activities taking
place in these sectors.

It is important to note that taxonomies do not define what banks and other financial
institutions should do or not do. They are intended more to support other types of regulation,
for instance by defining which activities could be eligible for government subsidies, for
inclusion in green bonds (see below) or for inclusion in sustainable investment funds (see
section 2.2). Sometimes taxonomies require financial institutions to report on how far they
follow the recommendations of the taxonomy in their financing decisions.

e Regulations on green bonds: Green bonds are used as an instrument to raise funding for
activities which are seen as (relatively) sustainable. To avoid greenwashing and create a
transparent market for green bonds, green bonds regulations set rules for bond issuers (public
bodies, companies and financial institutions) which want to issue green bonds to reap
reputational benefits and benefit from slightly lower interest rates. These rules, inter alia,
determine which activities are eligible to be funded by the proceeds of green bonds.
Increasingly, these regulations are linked to Sustainable Finance Taxonomies to define what
activities are eligible for financing.

e Regulations on sustainable finance plans: These regulations demand that financial institutions
develop a plan on how they will contribute to financing the transition to a sustainable economy.
Such plans can define certain financial products, markets and client groups which the financial
institution wants to target. Increasingly, these regulations are linked to sustainable finance
taxonomies to define what real-world activities should benefit from these sustainable finance
plans.

2.7

This broad category of laws and regulations has as its primary objective the protection of human
rights and the environment. They are often inspired by the UN Guiding Principles on Business and
Human Rights (UNGPs), a set of guidelines for states and companies to prevent, address and
remedy human rights abuses committed in business operations. The guidelines, adopted in 2012,
rest on three pillars:’

e Protect: the state duty to protect human rights;
¢ Respect: the corporate responsibility to respect human rights; and
e Remedy: allow access to remedy for victims of business-related abuses.

Regulations in this category may include corporate, criminal or civil law requirements. They are
focused mostly on companies in the real economy, although the UNGPs clearly indicate that
financial institutions should not be excluded. Regulations in this category include:

¢ Regulations on human rights and environmental due diligence: These regulations articulate a
set of steps or approaches that a company should take to identify human rights or
environmental risks in their own operations and in their (international) supply chains. The
regulations will define steps required to avoid or mitigate harms and may include a
requirement to provide remedy to affected communities or peoples. They often include a
reporting obligation as well.

Some of these regulations exclude financial institutions, such as the European CSDDD. A
different example is the French Duty of Vigilance Law that requires large multinational
corporations operating in France, including financial institutions, to establish a plan covering all
their international activities that “includes reasonable due diligence measures to identify risks
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and prevent serious violations of human rights and fundamental freedoms, the health and
safety of people and the environment, resulting from the activities of the company and those of
the companies it controls”. The law also allows communities to seek remedy for harms.?

Human rights and environmental duty to prevent regulations: These regulations articulate that
companies can be held responsible for their role in extremely serious human rights violations,
and in some cases extreme environmental issues. This can include severe civil or criminal
penalties. For example, the French Duty of Vigilance law also includes a duty to prevent
component.

Regulations on the import of products linked to deforestation: These regulations aim to limit
the import of products which caused or contributed to (illegal) forest degradation or
deforestation, for example via commodities grown on forested land cleared after a certain
date. Financial institutions might be included in the scope of such regulations, by requiring
them to undertake due diligence checks on companies involved in forest-risk supply chains.
This would prevent the situation in which a country may prevent the import of products linked
to illegal deforestation, while banks from the same country provide financing to the companies
producing and trading these products.
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The F&F financial flows data show that 15% of the global credit for forest-risk commodity
companies is coming from both Indonesian banks and Indonesian subsidiaries of
international banks, which all fall under Indonesian banking regulations. Improving
banking regulations in Indonesia would, therefore, be a key priority to align the financial
sector with the GBF targets. This chapter looks at how biodiversity issues are currently
integrated into the country’s financial supervision and central banking and lays the
foundations for the subsequent recommendations on how the relevant regulations can be
made more robust.

3.1

In Indonesia, central banking and financial sector supervision are separated. Monetary policy,
including corporate asset purchase programmes, the collateral framework and foreign exchange
regulations are the responsibility of Bank Indonesia (BI), the country’s central bank. The task to
regulate and develop the banking sector and capital markets rests with the Financial Services
Authority (Otoritas Jasa Keuangan, or OJK), while fiscal policies and frameworks are regulated by
the Ministry of Finance (Kementerian Keuangan). All these regulators have taken some steps to
integrate ESG-criteria into the way they act in their respective areas of responsibility.

As part of the Association of Southeast Asian Nations (ASEAN), Indonesia also takes part in
formulating the regional-level policy landscape, including the ASEAN Taxonomy,® an overarching
classification system for sustainable activities, and may benefit from its application.

Over recent years, Indonesian regulations and supervisory expectations in the area of sustainable
finance have been rapidly evolving, including the adoption of the P2SK Law in 2023,'° which aims
to embed sustainable finance principles in Indonesia’s financial regulatory framework and
mandates financial institutions to integrate ESG considerations into their operations and decision-
making processes. The law also encourages the development and promotion of green financial
products, such as green bonds and loans.

At the same time, most of the regulations currently in place are primarily focused on climate
change. Though biodiversity is now also being gradually included in some regulations (for
example, on reporting), the scope remains very limited, and there is little on-the-ground impact
from these regulations.

3.2

Bank Indonesia (BI) is responsible for the country’s monetary policy and for developing
macroprudential policy. Bl also provides technical assistance, training and capacity building to
increase awareness about sustainable and green finance for commercial banks. As part of the
Network for Greening the Financial System (NGFS), it cooperates with other central banks to learn
about and potentially adopt best practices from other countries and jurisdictions. Relevant
regulatory steps taken by Bl are discussed in the following sub-sections.
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3.2.1

In 2023, Bl for the first time took environmental and social considerations into account in
determining reserve requirements for banks. In September 2023 the Regulation Concerning
Implementation Regulations for Macroprudential Liquidity Incentive Policy (PADG KLM) was
adopted, which grants reduced reserve requirements to banks which offer environmentally friendly
credit. The Macroprudential Liquidity Incentive Policy (KLM) is provided in the form of a reduction
in the bank's current account at Bank Indonesia as fulfilment of the minimum reserve requirement
(GWM) that must be met on average."

Lower reserve requirements mean that banks have more liquidity for financing the eligible sectors
of the real economy and that the interest rates for such loans are reduced. The eligible green credit
and financing should be intended for specific activities: property credit or property financing for
environmentally friendly properties and motor vehicle loans or motor vehicle financing for
environmentally friendly motor vehicles.?

Green financing for other types of activity, including biodiversity conservation, are not included.
Environmental and social considerations are also not part of the reserve requirements for the
financing of other activities, which is an issue not specific to Indonesia but rather a policy gap that
needs to be addressed in many other countries and jurisdictions globally.

PADG KLM also provides incentives for a number of outwardly or potentially environmentally
harmful industries, such as the mineral and coal sectors and tourism, without setting any ESG
requirements for these sectors.

3.2.2

Bl is integrating ESG aspects in managing its own reserves portfolio. According to OMFIF, a UK-
based independent think tank, “ESG assets are part of Bank Indonesia’s reserves portfolio, along
with other impact-labelled bonds such as green bonds and sustainability-linked bonds. In line with
[its] commitment to engage in impact investing, these bonds have a growing share of total
exposure in the reserves portfolio.”’® However, Bl does not yet publicly disclose the share of its own
portfolio that is aligned with ESG criteria, for instance as defined by the ASEAN and Indonesian
Taxonomies.™

3.23

Bl does not currently take ESG considerations into account when implementing corporate asset
purchase programmes or in its collateral framework. In addition, Bl has not communicated a
phase-out plan on assets linked to the most environmentally harmful activities in its corporate
asset purchase programme.’ This is, however, generally a new ground for all central banks, so BI
will need to adjust the relevant policies, together with the central banks in other jurisdictions.

3.3

The Financial Services Authority (Otoritas Jasa Keuangan, or OJK) already in 2015 developed and
published the country’s Sustainable Finance Roadmap for the period 2015-19, which outlines the
strategic vision for developing sustainable finance.'® Subsequently, 0JK has issued circular letters
and implementation guidelines on many aspects of sustainable finance, from green bonds to
financing the palm-oil industry. In addition, OJK has developed and is regularly updating the
Indonesian Sustainable Finance Taxonomy. These regulations will be discussed in the following
sub-sections.

0JK has not yet integrated any ESG considerations into the rules-based micro-prudential
regulations for banks in Indonesia. Thus, banks are currently not expected to integrate ESG
considerations in their Internal Capital Adequacy Assessment Process (ICAAP). Minimum capital
requirements or capital add-ons for banks also do not incorporate ESG considerations through a
differentiated risk-based approach. Commercial banks are not expected to integrate ESG
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considerations into their liquidity risk-management process. Liquidity ratios are not adjusted to
take ESG considerations into account, through a differentiated risk-based approach.’”

3.3.1

The Phase Il Sustainable Finance Roadmap (2021-5) was designed as guidance for the financial
sector and as a reference point for the regulators and other relevant stakeholders in shaping
sustainable finance in Indonesia. It is building upon the Sustainable Finance Roadmap Phase |
(2015-19), which was the initial step in a broader strategy to imbed sustainable finance principles
in Indonesia’s banking and investment sectors and focused on raising awareness, developing
green financial products, building capacity and implementing pilot projects.

The roadmap is aimed at creating an ecosystem encompassing seven key elements: policy,
product, market infrastructure, coordination among ministries/institutions, non-government
support, human resources and awareness.'®

The document outlines several activities planned for by the end of 2025, including developing
supporting Infrastructure, creating research centres, providing training, creating a monitoring and
evaluation mechanism for the implementation of sustainable finance and developing new
products. However, the roadmap lacks specific measurable time-bound commitments and details
on what the planned activities should look like.

The roadmap also contains a list of activities that are considered sustainable for the purposes of
sustainable finance, broadly in line with the Indonesian Taxonomy, including renewable energy,
energy efficiency, pollution prevention and control, sustainable transport, water and wastewater
management, climate change adaptation, eco-efficient projects, green buildings, Micro-, Small- and
Medium-sized Enterprises, sustainable nature resources and land use, terrestrial and aquatic
biodiversity conservation and other environmentally friendly business activities (this last category
is not clearly defined).

3.3.2

OJK Regulation (POJK) Number 51/P0JK.03/2017 concerning the Implementation of Sustainable
Finance for Financial Services Institutions, Issuers and Public Companies was issued by OJK in
2017 to help the Indonesian economy and, in particular, its banks and the capital markets, to
implement sustainable finance and thereby to foster the country’s sustainable and equitable
economic development. The idea behind the regulation was to help channel capital flows to the
more environmentally sustainable and socially beneficial activities as defined in the roadmap (see
section 3.3.1) and to prevent them from going into controversial or unsustainable activities and
projects.

The document applies to financial services institutions (banks, capital market institutions,
insurance companies, pension funds), issuers (defined as companies planning an IPO) and public
companies (defined as companies whose shares are owned by at least 300 shareholders and have
a paid-up capital of at least Rp 3 billion, or several shareholders and paid-up capital as stipulated
by a government regulation).™

Entities in the scope of the regulation are required to develop annually a Sustainable Finance
Action Plan, which must be prepared by the Board of Directors, approved by the Board of
Commissioners and submitted to OJK. The action plan must be provided together with an
implementation timeline. They are also required to publish sustainability reports, either as part of
annual reports or as standalone documents.

A Sustainable Finance Action Plan needs to include the following aspects:

e Development of Sustainable Financial products and/or services, including an increase in
financing, investment or portfolio placements in financial instruments or projects that are in
line with Sustainable Finance implementation, as outlined in the Technical Guidelines for
implementing Sustainable Finance (see section 3.3.3);
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e Internal capacity development of the Financial Services Institution (LJK); and

e Adjustments on organisational, risk management, governance, and/or LJK standard operating
procedure standards that are in line with the principles of Sustainable Finance
implementation.?°

Under the regulation, financial services institutions that are required to implement corporate social
and environmental responsibility (CSER) activities must allocate a portion of their CSER funds to
support activities related to the implementation of Sustainable Finance.?' Currently, the
requirement does not apply to all financial institutions but only to those that have a significant
impact on the natural resources industries, are state-owned, or are specifically requested to
implement CSER by the government. Entities that are on track to implement the requirements
stipulated in the regulation, are entitled to receive incentives (for example, involving Financial
Institutions, Issuers and Public Companies in human resource competency development
programmes or the conferring of the Sustainable Finance Awards). Those who fail to comply will
face written reprimands from the regulator.

The regulation is a framework document: the Technical Guidelines discussed in section 3.3.3
provide more details on its implementation.

3.3.3

In 2020 OJK published Technical Guidelines for Banks on the Implementation of OJK Regulation
POJK Number 51/P0OJK.03/ 2017, which offers comprehensive guidelines on how banks and other
financial institutions can put into practice the requirements of the Implementation of Sustainable
Finance Regulation discussed in section 3.3.2. It provides templates and examples of how to
compose a Sustainable Finance Action Plan and monitor its implementation. Among the key
performance indicators a financial institution could monitor, the Technical Guidelines propose:

e The amount and quality of the bank’s financing for sustainable business activities, compared
with the amount and quality of the bank’s total financing;

e The amount and quality of financing per sustainable business activity category;

e The amount and quality of the bank’s productive assets used for sustainable business
activities, compared with the amount and quality of the bank’s total productive assets; and/or

e The type of Sustainable Finance products and/or services that will be launched.?

It also contains a list of criteria for determining sustainable and unsustainable business activities,
explaining which activities are deemed unsustainable:

e Any activity involving all forms of forced labour, exploitation of children under the age of 16;

e Commercial logging operations in tropical wet forests;

e Production and trade of timber or other forestry products from forests that are not managed
sustainably;

e Production or activities that take over land ownership from indigenous peoples without the
community/population’s consent;

e Production or trade of illegal products or activities pursuant to Indonesian regulations or
international conventions/agreements including on ozone-layer depleting substances, wildlife
or products regulated under CITES.

These exclusions are also included in the Do No Significant Harm Criteria of the Indonesian
Sustainable Finance Taxonomy (see section 3.4.2).

3.34

In 2023, OJK published guidelines for banks’ climate-risk stress testing, and required banks to
participate in its Climate Task Force to carry out the stress-testing exercise.?® From 2026 this will
become obligatory for all Indonesian banks. According to the University of Indonesia, “[these]

Page | 27



stress tests [will be] used to assess the resilience of individual banks and of the banking sector as
a whole against risks from climate change, in addition to more typical economic shocks”.?*

3.3.5

OJK Circular Letter No. 16/2021 Regarding the Form and Substance of the Annual Report of
Issuers (Emiten) and Public Companies outlines the format and scope of sustainability disclosures
by issuers and listed companies, including listed financial institutions. Their sustainability reports
must at least contain information about the company’s sustainability strategy and the rationale
behind it, and an overview of its sustainability performance covering economic, environmental and
social aspects. They should at least contain information on energy use, emissions reduction,
waste and effluents reduction, and biodiversity conservation. In terms of biodiversity, the reporting
must focus on two key aspects:

e impacts on conservation areas near or around a company’s assets or production facilities, and
e its biodiversity conservation efforts.?

The covered entities must therefore report on their positive and negative impacts on the
biodiversity on their sites and surrounding areas, especially on efforts to increase the carrying
capacity of the ecosystem. As the requirement applies to own sites, banks only report on the direct
impacts of their buildings and other facilities, which are negligible or non-existent.

The Circular Letter also provides examples of biodiversity impacts and efforts to minimise the
negative ones and enhance positive change. It lists replanting degraded areas, in particular with
endemic flora, planting fruit trees as part of agroforestry efforts both to preserve forests and
empower local communities, and so on. For new developments, it gives an example of a company
that has conducted an AMDAL (Environmental Impact Assessment) and engaged in the KL-UPL
(Efforts for Environmental Management and Monitoring) before opening a new mine. As an
example of a post-closure clean up, it features a mining company that collaborates with a
biodiversity research centre to restore the former mining area and surrounding landscape
(measured by the number of hectares restored and trees replanted) and to contribute to making
the site an eco-tourism destination.?

In addition to mitigating the negative impacts, the Circular Letter encourages companies to engage
actively in conservation efforts and to support relevant projects, such as protecting keystone
species and entire ecosystems like orang-utans or coral reefs.

Besides the biodiversity impacts and efforts, companies in the scope of this regulation are
required to report on the material environmental and the social risks associated with their
operations. It is important, however, to make a distinction between reporting on ESG risks that are
financially material (as required by the regulation) and other ESG risks (which may or may not be
financially material, and therefore may or may not be disclosed). Issuers and public companies
must also follow the principle of prudence while measuring and reporting on ESG risks.?’

3.3.6

The Palm Oil Plantation Credit and Financing Guidelines issued by OJK in 2019 were developed in
collaboration with a number of NGOs, including WWF. This document outlines guidelines for
financing the palm-oil industry.?®

According to the Palm Qil Guidelines, banks should encourage their customers to apply for
sustainable palm-oil certification following the ISPO scheme mandated by the government and
other voluntary certifications such as RSPO. It suggests that banks can assess the risk profile of
(potential) customers, for example, by looking at the target time the company has set to be
certified by one of these schemes and how many plantation units the company has certified. It
views sustainability certification schemes as an easy indicator for banks to ensure that a company
has complied with sustainability standards. However, different actors have varying opinions on
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certification schemes, with many peasants, fisher folk and NGOs criticising them over the quality
and robustness of their requirements.

Banks should evaluate whether customers have internal or publicly available policies with which to
respond to ESG issues. Based on their experience and policies, banks are also expected to develop
exclusion lists. Overall, a comprehensive approach to client evaluation is recommended, including
an assessment of any controversies (and steps taken to rectify them) using publicly available
information from the media and online information platforms.?

The guidelines also encourage banks to use the High Conservation Value (HCV) approach while
determining the biodiversity-related risks of a particular client or specific project site, depending on
its location, proximity to protected or biodiversity-reach areas and on-site biodiversity values.*°

3.3.7

At the end of the 2022 session of the House of Representatives, the House passed Law No. 4 of
2023 on Financial Sector Development and Strengthening (P2SK Law) which revised 16 laws in the
financial sector. The regulation of sustainable finance under the law means that there is an
increase in the legal status of sustainable finance, from previously only being in the form of 0JK
regulations. This opens up opportunities to apply sustainable finance in investment. It stipulates
the implementation of sustainable finance in three ways: integrating environmental, social and
governance aspects in business practices and investment strategies; developing products,
transactions and services for financing sustainable activities and transition financing; and capacity
building. However, this law does not explicitly require the implementation of sustainable finance
which the OJK regulations do.®"

The P2SK Law establishes a Sustainable Finance Committee, consisting of the Ministry of Finance
as the coordinator, the Financial Services Authority and Bank Indonesia, to support the
development of sustainable finance. The membership of this committee only represents
regulators for the financial sector: the environment and natural resources sectors are not involved
in the committee. P2SK also lacks norms on human rights and the environment, it does not require
transparency and accountability and it does not regulate a complaints mechanism.*?

3.4

3.4.1

The ASEAN Taxonomy is developed by the Association of Southeast Asian Nations (ASEAN) to
stimulate the sustainable development of the ASEAN economies. It is a flexible and adaptable tool
which is regularly updated to reflect both the market expectations and the technological
advancements in the relevant sectors. It has already seen two revision cycles and Version 3, which
was released on 24 March, 2024, is currently open for stakeholder consultations. Version 2
(released in 2023 and effective as of February 2024) elaborated the technical screening criteria for
the electricity, gas, steam and air conditioning supply (energy) sector, while the latest edition also
introduces technical screening criteria for two more focus sectors: transportation and storage, and
construction and real estate.®® It is expected that as a part of this phased approach the next
version will include technical screening criteria for forestry, fishing, agriculture, waste management
and manufacturing.3

The ASEAN Taxonomy is divided into two parts: the foundation framework, designed for
companies or governments beginning their sustainability journey, and the stricter plus standard,
intended for those aiming to demonstrate their ability to meet more rigorous environmental
criteria. Both parts employ a traffic light system, categorising activities as Green, Amber or Red
based on their environmental impact.3 Technical Screening Criteria (TSC) for different economic
sectors classify the activities undertaken in these sectors, based on their contributions to
environmental objectives (EOs) using quantitative, qualitative or nature of activity-based criteria.
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To qualify as Green or Amber, an activity or project must either lead to a positive benefit to one or
several environmental objectives (EOs) or create some form of utility whilst displacing another
provider of that utility which detracts from one or more environmental objectives. Red activities are
those that are not currently aligned with the ASEAN Taxonomy.®
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Source: ASEAN Taxonomy Board (2024, March), ASEAN Taxonomy Version 3, p. 23
The ASEAN Taxonomy currently envisages four environmental objectives:

1. Climate change adaptation;

2. Climate change mitigation;

3. Protection of healthy ecosystems and biodiversity; and

4. Resource resilience and the transition to a circular economy.

According to the ASEAN Taxonomy Document, “Protection of healthy ecosystems and
biodiversity” focuses on the incorporation of conservation, restoration, and protection
mechanisms of the natural ecosystem and biodiversity. This is location and context specific, and
typically relevant for activities related to agriculture, forestry and fishing, real estate, and
industry”.®” The taxonomy further stipulates that any activity or project intended to promote the
biodiversity environmental objective shall conform with a number of principles while at the same
time minimising or eliminating any direct or indirect adverse effects on the natural ecosystems
and biodiversity. The principles related to Environmental Objective 3 (Biodiversity) are summarised
in Table 6.

Number Criterion
1. Enable ecosystem restoration and/or facilitate the protection of ecosystems.

2. Implement necessary measures to protect ecosystems and biodiversity, including but not limited
to actions such as the adoption of sustainable logging practices and ensuring timber products are
sourced from sustainably managed forests.
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Number Criterion

3. Enforce and empower existing policies related to the protection of natural areas.
4. Take into consideration the sustainable and equitable use of biodiversity and ecosystem services.
5. Substantially contribute to environmental protection from pollution by improving levels of air,

water and/or land quality, including the cleaning up of litter and other pollution.

6. Substantially contribute to achieving good environmental status of bodies of water, through
protection, preservation or restoration mechanisms; including improving water management and
efficiency activities, as well as promoting the sustainable use of water through the long-term
protection of available water resources.

Source: ASEAN Taxonomy Version 3, p. 28.

As there are no TSC for EO3 (Biodiversity) yet, it remains unclear what these principles mean
exactly for the classification of economic activities which might create risks for biodiversity in
Green, Amber and Red.

3.4.2

The first version of the Indonesian Taxonomy was launched in 2022. In February 2024 the
Indonesian Financial Services Authority (OJK) published an updated version of the Indonesian
Sustainable Finance Taxonomy (TKBI). According to OJK, “TKBI is a classification of economic
activities that support Indonesia's efforts and Sustainable Development Goals covering economic,
environmental, and social aspects, and acts as a guide to improve capital allocation and
sustainable financing in supporting the achievement of Indonesia's net zero emission target in
2060 or earlier.”® The taxonomy is focusing on five sectors which are expected to have the most
tangible contribution to dedicated climate change adaptation and mitigation: the energy, waste
management, agriculture, industrial processes and product use (IPPU), and Forestry and Other
Land Use (FOLU) sectors.

Like the ASEAN Taxonomy, the TKBI covers four environmental objectives: climate change
mitigation, climate change adaptation, protection of healthy ecosystems and biodiversity, and
resource resilience and the transition to a circular economy. The biodiversity objective (EO3) is the
most relevant for the topic of this report. Currently, EO3 focuses on the “incorporation of
conservation, restoration, and protection mechanisms of the natural ecosystem and biodiversity.
EO3 is location and context specific, typically relevant for Activities related to the agriculture,
forestry and fisheries, real estate and manufacturing sectors. EO3 aims to promote positive
impacts and minimise or eliminate negative impacts of an Activity on natural ecosystems and
biodiversity.”*® However, there are currently no biodiversity-related technical screening criteria,
which makes it difficult for companies to apply the Indonesian Taxonomy to their activities and
projects with potential positive impacts on landscapes and biodiversity.

The TKBI follows the ASEAN Taxonomy in its two-fold approach containing both technical
screening criteria (currently available for the energy sector and mining) and the principles-based
approach (the sector-agnostic decision tree). However, this two-fold scheme is applied in a
different way: TSC must be applied by large companies, while the sector-agnostic decision tree is
reserved for Micro-, Small-, and Medium-sized Enterprises (MSMEs).

Under TKBI, an activity may qualify as green, transition or unqualified (if it i listed in the TKBI but
does not meet the "Green" and "Transition" classification requirements), an approach also similar
to the ASEAN green-amber-red classification system.

As part of the Do No Significant Harm (DNSH) criteria, the Taxonomy puts forward a number of
requirements for the preservation of biodiversity. These include:

e Ensure that Environmental Impact Assessment approval is obtained;
¢ |dentify and manage environmentally detrimental risks associated with biodiversity;
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e Develop all relevant management plans, such as biodiversity management plans, in
consultation with stakeholders and ensure implementation for potentially impacted areas,
particularly water bodies. The management plan should demonstrate a genuine commitment
to minimising environmental impacts through appropriate water management throughout the
activity life cycle;

e Monitor compliance with and effectiveness of mitigation measures established as project
commitments.

In addition, it provides a list of examples of protected areas and areas with high biodiversity
conservation value which need to be taken into account. The list includes nature reserves, Ramsar
sites, World Heritage Sites, areas protected by indigenous peoples and local communities
including community conservation areas, and other area types.

3.43

The initial OJK Green Bond Regulation outlined the principles and requirements for issuing green
bonds, a financial tool aimed to finance or refinance underlying green projects. According to the
regulation, “considering that Green Bond is a new product in the Indonesian capital market, the
formulation of this Financial Services Authority Regulation refers to the standard issuance of
Green Bond issued by the International Capital Market Association (ICMA)". That is, it followed the
key ICMA principles, including the use of proceeds requirements, and establishes similar eligible
categories of sustainable activities, including renewable energy and energy efficiency, pollution
prevention and control, climate change adaptation, water, pollution prevention and others. In terms
of biodiversity, it covered the management of biological natural resources and sustainable land
use, and the conservation of terrestrial and aquatic biodiversity.

In 2023, OJK Regulation Number 60 /POJK.04/2017 was replaced by Regulation
18/P0JK.04/2023, which is considerably broader in scope, and apart from the green bonds/sukuk,
also covers social bonds/sukuk, sustainability bonds/sukuk, sustainability-linked bonds/sukuk,
and sukuk linked to waqf (Islamic endowments). It is, therefore, an important piece of legislation
concerning Islamic banking.*°

Already one of the top-ten Islamic banking markets globally,*' Islamic banking still is a fast-
growing segment of Indonesia’s financial sector. Besides OJK, there are a number of other
organisations and associations bringing together institutions engaged in Islamic finance and
standard-setting: the General Council for Islamic Banks and Financial Institutions (CIBAFI), the
National Sharia Economy and Finance Committee (KNEKS), the Association of Indonesian BMTs,
and the Indonesian Islamic Fintech Association.

The key features of POJK 18/2023 include requirements on registration documents, use of
proceeds, external verification, status changes on Green sukuk, Social bonds/sukuk, Sustainability
bonds/sukuk, and Sukuk-linked waqf, and reporting. POJK 18/2023 lists biodiversity among the
categories for which the proceeds of green bonds can be used. However, it does not contain any
specific targets, thresholds, or KPIs, or any examples of projects or activities with potentially
beneficial impacts on biodiversity.

According to the Indonesian Centre for Environmental Law (ICEL), this regulation offers an
improvement compared to POJK No. 60 of 2017, which relied on “environmental experts in the
assessment process, [while POJK 18/2023] relies on external review providers to conduct the
assessment”.*? This appears to be a major step forward to increase transparency and trust in
sustainable finance instruments, and ultimately to foster their uptake by Indonesian Fls.

3.44

The Indonesian Stock Exchange is one of the largest and fastest-growing stock exchanges in
Southeast Asia, reaching 902 listed companies and planning to go over 1,000 in the near future.*®
IDX is actively trying to integrate environmental and social considerations both in its own
performance and in its requirements for, and expectations of, the listed companies. Most of the
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major commercial banks are also listed companies, and the requirements put forward by IDX have
an impact on their sustainability practices.

Currently, listed companies are required to report on their social and environmental performance,
including biodiversity, in line with the OJK Implementation of Sustainable Finance Regulation
(section 3.3.2) and the Technical Guidelines for implementation of sustainable finance (section
3.3.3). IDX also issues its own sustainability report following these regulations.

IDX initiated a partnership with the Indonesian Biodiversity Foundation (KEHATI), a body founded
in 1994 and tasked with “finding innovative ways to conserve, manage and utilize Indonesia's
biodiversity in a sustainable manner”.** As part of this partnership, IDX launched several indices
related to sustainability management.*

3.5

3.5.1

The Sinar Mas Group (SMG), one of Indonesia’s largest conglomerates founded by a Chinese
Indonesian tycoon, Eka Tjipta Widjaja, has a devastating track record of reported abuses in the
past decades. These include illegal clearing of peatlands and forests, countless active community
and land rights conflicts, and allegations of fraud. While SMG committed to eliminating
deforestation and peatland clearance from its supply chain over a decade ago in 2013, the
company has systematically breached these commitments.*®

Through a large web of companies belonging to this corporate group, such as Asia Pulp & Paper
(APP, pulp & paper), Golden Agri-Resources (GAR) and PT SMART (both palm oil), the Sinar Mas
Group is active in the growing, processing and supply of pulpwood, paper, palm oil and derived
products in the food, oleochemical and biofuel sectors. SMG also operates in real estate, financial
services, telecommunications, coal mining, energy generation and healthcare.*” Group financial
figures are not published, but in 2022 APP reported net sales of USD 9.36 billion, and GAR a
consolidated revenue of USD 11.44 billion.*®

Many investors and buyers consider SMG to be a high-risk corporate group. This has led to the
withdrawal from or suspension of activities by several of its downstream buyers, including
Unilever, Nestlé, Mattel, Burger King and Carrefour, over the past years.*® Also, a whole list of
investors have excluded companies belonging to the Sinar Mas Group from investments, including
Aegon, Bankinvest, Menzis, Danske Bank and a series of pension funds.%°

Numerous allegations of deforestation in Indonesia and Liberia are linked to plantation
concessions which ultimately are controlled by SMG. Between 2013 and 2022, the area deforested
in one of APP’s suppliers’ concessions totalled nearly 75,000 ha, and an additional estimated 3,500
ha of peatland was cleared in Sumatra between 2018 and 2020. According to Mongabay both
companies were controlled by APP, which subsequently attempted to obscure these links by
registering the companies as owned by some of its employees. This is denied by APP.®'

Deforestation is also happening in protected areas. For example, GAR has been linked to
deforestation of High-Carbon Stock Forests and High-Conservation-Value forests in Liberia by a
company which is under its control: Golden Veroleum Liberia (GVL). The forests impacted by GVL
are considered critical to mitigating climate change, as they absorb and store huge volumes of
carbon dioxide or because of their concentrated biodiversity levels, which need to be protected.
GVL has failed to restore the forests, even after it was ordered to do so by the High Carbon Stock
Approach in January 2021.52 In response to these allegations, GAR has stated that both its Forest
Conservation Policy (FCP) and the Social and Community Engagement Policy (SCEP) apply to
GVL.%®

Some of APP’s long-term suppliers are located in the Giam Siak Kecil-Bukit Batu Biosphere
Reserve, a declared UNESCO peatland area in Riau province on Sumatra. The Indonesian NGO
coalition Eyes on the Forest found that between September 2021 and January 2022 forest on deep
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peatland (where new plantation development is prohibited) in two concessions had been cleared.
This was done despite the fact that one concession lies within the home range of a Sumatran
elephant population, which is considered of High Conservation Value.>*

SMG has also been linked to illegal sourcing. For example, in 2017 a GAR-owned bulking station
and a refinery were supplied with palm oil by two mills sourcing illegally grown fruit from the Tesso
Nilo National Park in Sumatra. In 2022 GAR also purchased palm oil from mills supplied by two of
the ten largest deforesters among Southeast Asian palm-oil companies. Between them, they had
cleared almost 5,000 ha between 2020 and mid-2022.%°

Finally, various companies under the control of SMG have been accused of involvement in many
conflicts with local communities, often related to land rights violations, violent displacement of
local populations and other abuses, such as spraying the community’s food crops with
herbicides.%®

The complex and opaque corporate structure of the Sinar Mas Group contributes to its lack of
transparency, making it difficult to hold the company accountable for human rights violations and
environmental impacts as described above.*” In 2014 SMG was accused by the environmental
group Walhi Jambi of defrauding the provincial government of USD 15 million by avoiding
reforestation taxes on 2,000 hectares in Jambi province. An SMG spokesperson commented that
they would wait for the outcomes of the investigation of Jambi’s attorney into the matter.5®

Between 2019 and 2024 (June), the top creditor of SMG was the Indonesian Bank Rakyat
Indonesia, which provided the group with over USD 3.8 billion of forest-risk credit. Additionally,
Bank Central Asia and Bank Mandiri, both from Indonesia, provided SMG with USD 3.4 billion and
USD 3.2 billion worth of forest-risk credit over the same period.*

3.5.2

A comparison of the present Indonesian regulations for banks with this case study, leads to the
following observations:

e While the business activities of SMG clearly do not align with the principles behind the
Sustainable Finance Roadmap, the ASEAN Taxonomy and the Indonesian Taxonomy, our
analysis did not identify any regulation that would clearly require banks to deny SMG loans and
credit. This is partly because regulations (including the roadmap and taxonomies) lack
technical screening criteria for several sectors in which SMG is active, which makes it difficult
to classify its activities as unsustainable/red. And even if they could be classified as such,
banks are only required to increase their share of sustainable activities in their credit portfolios,
not to avoid financing unsustainable activities.

e For one sector in which SMG is active, oil palm plantations, OJK has issued sectoral guidelines.
As Golden Agri Resources, the palm-oil holding company within the SMG, is currently a member
of the RSPO, it appears unlikely that a financial institution would exclude it from financing,
based on the OJK palm-oil guidance. While the percentage of GAR RSPO and ISPO certified
palm oil entering its mills is less than 60%, this does not appear to be low compared to other
member companies.

e Risk-management regulations do not require Indonesian banks which are financing different
companies controlled by the SMG to do due diligence on the entire corporate group. As the
corporate structure of the group is unclear, while there are many financial transactions
between different companies belonging to the corporate group, it is quite possible that credit
provided to one company ends up financing the activities of another company which was not
included in the bank’s due diligence process.

e Sustainability reporting requirements do not yet require financiers to disclose aggregate
statistics on deforestation exposure, let alone more detailed data on the bank’s financial
exposure to SMG and on the associated impacts on society and the environment. The absence
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of these data impedes efforts by affected peoples to call for financiers to contribute to remedy
or redress.

3.6

3.6.1

This chapter has described and summarised the financial regulations in Indonesia which could
potentially be relevant to align the credit flows of foreign and domestic banks with the targets of
the Global Biodiversity Framework (GBF). Table 7 assesses how far these regulations are aligned
with three essential GBF targets, based on the methodology described in Appendix 1.

Assessment criteria Colour score Justification

1

Financial regulations do not allow
financing of companies involved in
conversion of natural landscapes.

There are currently no regulations which prohibit
financing of companies involved in conversion of
natural landscapes.

2 | Financial regulations expect Light red Banks are expected to develop a Sustainable Finance

financial institutions to stimulate a Action Plan, by which they increase the share of

just transition in the Agriculture, sustainable activities in their portfolio. But the

Aquaculture, Fisheries and definition of these activities is not sector-specific. The

Forestry sectors which supports OJK has issued guidelines for the financing of palm-oil

the rights of workers, peasants, plantations which encourage banks to use the High

fisher folk, indigenous peoples, Conservation Value (HCV) approach to determine

traditional and local communities. biodiversity-related risks of a particular client or
specific project site. Sector-specific guidelines for
other biodiversity-risk sectors do not exist.
The ASEAN Taxonomy and the Indonesian Taxonomy
formulate principles on the incorporation of
conservation, restoration and protection mechanisms
in business activities, but these are not elaborated yet
in technical screening criteria. Both taxonomies
include social criteria but only have passing
references to protecting the rights of indigenous
peoples. No measures are in place to enforce
alignment with either taxonomy.

3 | Financial regulations require Light red There is no requirement to report which companies a

transparency of all financing flows
and full disclosure of biodiversity
and social impacts of these flows.

bank is financing or investing in. Financial regulations
require listed companies, including banks to report on
their direct sustainability impacts, including on
biodiversity. Thus, listed companies must report on
their positive and negative impacts on the biodiversity
on their sites and surrounding areas, but banks are not
required to report on the impacts of the companies
they finance.

Source: Profundo, various primary sources (national & supranational legislation of Indonesia & ASEAN)

Overall, Indonesia has integrated some ESG aspects into its financial regulations. There are
obligatory requirements for companies, including financial institutions, to report on environmental
and social issues, regulations to foster sustainable finance, specific requirements for green bonds
based on the ICMA principles, and dedicated ESG indices on IDX, the country’s major stock
exchange.

At the same time, most of the environmental requirements focus on climate change, while other
aspects, primarily biodiversity, are either superficially covered or not included at all. Most
regulations (including both the Indonesian and ASEAN Taxonomies, Indonesian Sustainable
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Finance Roadmap (2021-5) Phase II, and the Green Bond Framework) mention biodiversity as an
eligible category or target area, but have thus far failed to introduce specific (technical screening)
criteria or time-bound measurable commitments.

The ASEAN Taxonomy is falling short in a number of key aspects. First of all, it is currently not
legally binding, and companies and financial institutions are not required to follow it, or to report on
the eligibility and alignment of their activities or portfolios. Those who opt to report are expected to
do so in a self-declaratory manner, and no third-party verification is required. Secondly,
biodiversity-related TSC have not yet been developed for any of the eligible sectors, which makes
the application of the more robust plus standard virtually impossible for any projects or activities
with a meaningful positive impact on landscapes. Applying the lower principles-based standard to
biodiversity-focused activities appears to be controversial, in particular when they are classified as
‘amber’ under the traffic lights system. The case on oil-palm plantation extension featured in the
taxonomy document demonstrates that companies are assessed based on their policies, not
actual practices, and that even activities carried out by companies without no-deforestation
commitments and with insufficient remedy provisions may still qualify as “amber”.

The Indonesian Taxonomy is in many ways similar to the ASEAN Taxonomy, and shares many of
its shortcomings, including the most crucial one — its voluntary character. In addition, the
taxonomy would benefit from a more robust approach to social issues. Currently, even though it
does cover social aspects of sustainability, it does not seem adequately to address a number of
topics, including labour rights, gender equality and communities’ rights.

Banks are expected to develop a Sustainable Finance Action Plan, by which they increase the
share of sustainable activities in their portfolio. But the definition of these activities is not sector-
specific and does not mention biodiversity aspects. Even though biodiversity is part of the
mandatory sustainability reporting described in OJK's Circular Letter on Sustainability Disclosures,
it only requires reporting on two aspects: impacts on biodiversity on or near the sites where a
company’s activities take place, and the efforts it takes to preserve biodiversity. As can be seen in
the reports of the major Indonesian banks, the first aspect is irrelevant as they do not have any
business activities in the vicinity of their operations. For the second aspect, banks almost
invariably report on how they fund conservation projects. The way the requirements are formulated
now, they only cover direct impacts, but fail to include the biodiversity footprint of the value chain
relevant for downstream sectors or the biodiversity footprint of the loan and investment portfolios
of banks and asset managers.

3.6.2

The following improvements are recommended to better align the financing flows managed by
banks in Indonesia with the GBF targets:

e Update and improve the ASEAN and Indonesian Taxonomies. Both taxonomies should include
lists of eligible activities that contribute positively to landscapes and biodiversity. For example:
community based and smallholder agroecology, community and indigenous peoples based
forest management and nature restoration, organic agriculture, sustainable infrastructure
(including eco-ducts), non-timber forest use and others. Technical screening criteria (TSC)
should be developed for all biodiversity-risk sectors. Both taxonomies should also clearly
define unsustainable activities, and allow for more detailed classification, beyond the green,
yellow and red options.

e Make a transition plan mandatory for all banks and financial institutions. Strengthen the
expectations for the Sustainable Finance Action Plans which banks and financial institutions
are already required to make, by requiring them to develop a transition plan which would
ensure that their portfolios align with the taxonomies. It is important that banks are given clear
guidance how to include these principles in their mandatory Sustainable Finance Action Plan
(see the following recommendations) and that the inclusion and operation of these principles
is supported by a robust enforcement practice.
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Develop sector-specific financing and investment guidelines and binding requirements for
high biodiversity-risk sectors. OJK should strengthen the existing Palm Oil Guidelines and
develop and launch guiding and reference documents for all the sectors with substantial risks
to biodiversity. These sectors should include timber (including plantation forestry), natural
rubber, fishing and aquaculture, industrial agriculture, large-scale infrastructure, tourism and
others. The guidelines should stimulate a just transition in the Agriculture, Aquaculture,
Fisheries and Forestry sectors which supports the rights of workers, peasants, fisher folk,
indigenous peoples, traditional and local communities. This means that the guidelines should
align with the taxonomies with regard to activities that contribute positively to biodiversity and
human rights, while they should also define which activities should be avoided because of their
negative biodiversity and social impacts. The guidelines should be derived from international
standards and agreements, including the GBF, and should become mandatory.

Require due diligence of the full corporate group. Funding provided to a specific company is
often lent to a subsidiary, parent or sister company within the same corporate group. It is
therefore important that the due diligence requirements for banks on social and environmental
risks and impacts are broadened from their direct clients to the entire corporate groups they
belong to.

Require more comprehensive biodiversity monitoring and reporting. Even though banks and
other financial institutions (Fls) are already required to report on biodiversity, the scope of
mandatory disclosures (reporting on impacts on conservation areas near or around a
company’s assets or production facilities, and its biodiversity conservation efforts) remains
limited and often irrelevant for the financial sector. Banks and financial institutions must be
required to measure and report on their biodiversity-related exposure - through their financing
and investment - and on the impacts of these on society and the environment. Banks should
also be transparent about which companies they are financing and on the complaints they
received regarding the impacts on biodiversity and human rights of their financing.

Introduce differentiated reserve requirements. Aligned with the taxonomies and with its
sectoral guidelines, OJK should introduce lower reserve requirements for sustainable finance
products, and higher reserve requirements — and even limits — on exposure to companies
harmful to biodiversity and human rights.

Incorporate biodiversity in Bank Indonesia’s monetary policy. Bank Indonesia should aim to
integrate biodiversity and human rights considerations into its monetary policies. This means
incorporating biodiversity risk indicators in managing its own portfolio, in its assets purchase
programmes and in its collateral framework. Bl should also introduce preferential borrowing
rates for sustainability-linked loans.

Hold financial institutions accountable. OJK and criminal authorities should act if banks do not
meet the requirements in existing regulations and the new regulations proposed above. Fines
and sanctions such as capital add-ons, concentration limits, holding board members
accountable, or (temporarily) revoking a banking licence should be used.
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The F&F data shows that 57% of the global credit for forest-risk commodity companies is
provided by Brazilian banks, while Brazilian subsidiaries of international banks also
provide a significant share. Both groups fall under Brazilian banking regulations.
Investment products offered on the local market are a fast-growing additional source of
finance for the agricultural sector too. Improving the financial regulations relevant for
banks and investment products in Brazil would therefore be a key priority to align the
finance sector with the GBF targets. This chapter explores options to achieve this
alignment.

4.1

The relevant authorities for the regulation of the financial system and financial markets are the
following:%°

e The National Monetary Council (CMN): This authority sets the guidelines for monetary, credit
and exchange rate policies, and approves the norms related with macroprudential regulation
proposed by the BCB. Currently, the CMN is composed of the minister of finance, the minister
of planning and budget and the governor of the Central Bank of Brazil. Additionally, this
authority sets the policy to be observed in the organisation and functioning of the securities
market. Two supervisory authorities are linked to this organisation: the Central Bank of Brazil
and the Securities and Exchange Commission (CVM).

e The Central Bank of Brazil (BCB): This is the monetary and banking supervisory authority in
Brazil and proposes the regulations for the banking sector. In 2020 the BCB launched the
Sustainability Agenda, which contains actions on regulation, supervision, socioenvironmental
responsibility of the BCB, partnership and policies. While some actions such as the structuring
of information collection of socio-environmental risks and the first phase of the development
of stress tests for climate risks have already been met, others are not yet concluded, such as
the promotion of a sustainability culture by the Organisational Socio-Environmental
Responsibility Committee of the Central Bank of Brazil (CRSO).

e The Securities and Exchange Commission (CVM): This body regulates and supervises the
securities market in Brazil.

4.2

4.2.1

The BCB is considering including a Sustainable Liquidity Mechanism to apply different haircuts for
the collateral classified as ESG in the context of liquidity credit lines of the BCB, once the ESG
securities market reaches a sufficient level of depth.®' It is important to note that no sustainability
criteria has been considered in the asset purchase programme of the BCB.%?

422

The BCB is integrating sustainability criteria into the management of its reserves portfolio, which
had a total value of BRL 4,104 billion (USD 731 billion) at the end of 2022. In two years the BCB
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expanded its investment in green bonds from less than USD 200 million to USD 2 billion at the end
of 2022. BCB also tracks metrics related to climate risks, related to greenhouse gas emissions,
energy profile, and implicit temperature rise, with the aim of improving the performance of its
portfolio on these criteria.®®

4.3

4.3.1

Resolution CMN No. 4.943 of 15 September 2021 modifies Resolution No. 4.557, dated 23
February 2017, and incorporates environmental, social and climate risks into the risks that
financial institutions should identify, measure, assess, monitor, report, control and mitigate as part
of their risk management to avoid potential financial losses for the bank that could arise due to
their materialisation. In particular, environmental risks include irregular, illegal or criminal conduct,
or activities against fauna or flora, including deforestation, fires in woods or forests, degradation of
biomes or biodiversity, criminal pollution of air, water and soil, exploitation of natural resources
related to environmental degradation, including water, forest, energy and mineral resources among
others. The objective of the risk assessment is to evaluate the potential impacts on the bank’s
financial position of such conduct or activities by clients of the bank. The resolution does not
require the bank to assess, deal with or report on the impacts of the bank’s financing on
environmental and social issues (double materiality approach).®*

The resolution demands that a specific unit within the bank is in charge of the risk management of
environmental and social (E&S) risks. Banks are not expected to hold capital against E&S risks as
part of the capital requirements (Pillar 1). However, financial institutions are expected to integrate
E&S and climate considerations in their Internal Capital Adequacy Assessment Process — ICAAP
(Chapter IV of Resolution No. 4.557). This bank-specific assessment could result in an allocation
of capital to cover losses generated by the materialisation of E&S risks (Pillar 2). Additionally,
banks must conduct stress tests that consider assumptions of changes in climate patterns and
the transition to a low-carbon economy.®®

43.2

Resolution CMN No. 4.945 of 15 September 2021: Financial institutions within the scope of this
norm must implement a Policy on Social, Environmental and Climate Responsibility (PSRAC),
proportional to their business model, operations and complexity of the institution’s products,
services and activities, and adequate to their exposure to E&S and climate risks. Each financial
institution should develop its own PSRAC, consisting of a set of social, environmental and climate
principles to be observed by the institution in conducting its business activities and processes, as
well as in its relationship with stakeholders. Deforestation is not explicitly mentioned, but the
PSRAC should align with Resolution 4.943, which does mention deforestation as an environmental
risk (see section 4.3.1). Financial institutions must also disclose the list of economic sectors
subject to restrictions by the financial institution due to environmental, social or climate issues.
Furthermore, financial institutions must publish the list of products and services offered by the
institution that contribute positively to social, environmental, or climate-related aspects.%®

433

Resolution BCB No. 139 of 15 September 2021 demands the disclosure of Social, Environmental,
and Climate Risks and Opportunities in a report: the GRSAC Report. The GRSAC Report must
contain information on the responsibilities of the financial institution in the management of social,
environmental and climate risk, as well as the real and potential impacts of these risks in business
strategies, and in risk management and capital management in the short, medium and long-term
under different scenarios and processes for their management. The disclosure requirements
follow the recommendations by the Task Force on Climate-Related Financial Disclosures (TCFD)
on climate issues, adapting these for social and environmental issues. It is important to note that
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the resolution does not require specifically that the financial institution conduct a regular
assessment of the impacts of its financing on environmental and social issues.®’

Recently, the BCB launched a public consultation to improve the norms related to the GRSAC
report (Public consultation No. 100/2024). The proposal introduces new disclosure requirements,
consisting of quantitative (indicators) and qualitative information related to exposures to
companies subject to climate risk. Additionally, the proposal seeks to standardise the disclosure
of voluntary commitments and incorporates the disclosure of transition plans associated with the
relevant effects of climate risk on the strategy and decision-making of financial institutions.5®

4.4

4.41

Currently, Brazil has not launched a national Sustainable Finance Taxonomy. However, the Ministry
of Economy expects to present it in November 2024 at COP29, after which it will become
mandatory in January 2026.%° The objectives of the upcoming taxonomy related to the
environment and climate include sustainable land use and conservation, management, and
sustainable use of forests to address deforestation and forest degradation.”® A working group has
been set up, comprising different ministries, the Central Bank of Brazil, the Securities and
Exchange Commission of Brazil, the Superintendence of Private Insurance and the Brazilian
Development Bank.

442

According to MapBiomas, the agriculture sector was responsible for 95.7% of deforestation in
Brazil in 2022.”" Within this context, rural credit is, according to the BCB, a primary public policy for
the long-term sustainability of the agribusiness sector.”?

The national rural credit policy in Brazil is based on the Brazilian Agricultural Plan (Safra Plan),
which forces banks to allocate resources to farmers and other companies in the rural sector. For
part of these resources the government provides funds with reduced interest rates to the banks,
but the percentage of resources without normal interest rates has been increasing rapidly over the
last decade. Compliance with environmental and social requirements and land tenure laws is an
integral part of this rural credit policy.

The Safra Plan covers different programmes such as: PRONAMP (medium-sized agrobusiness)
and PCA for rural producers (Programa para Construgdo e Ampliagdo de Armazéns).”® One of
these programmes, Renovagro, promotes financing for the restoration of protected areas, the
recovery of degraded pastures and other investment in sustainable systems and practices that will
finance other sustainable agricultural practices. Another programme, Inovagro, supports
investment in technological innovation to increase productivity and adopt good agricultural
practices.”*

Recently, the Brazilian government launched the Safra Plan 2024-5, which increases funding for its
programmes by 10% compared to the 2023-4 plan. It is relevant to highlight that the resources
allocated to Renovagro account for only 7.2% of the investment programme funds, slightly lower
than the 7.5% allocated in the 2023-4 Safra Plan.”® This is despite Renovagro’s direct connection
to promoting climate change adaptation and reducing carbon emissions in agriculture.’®

The Manual of Rural Credit gathers together all the norms related to rural credit adopted by the
National Monetary Council and published by the BCB, which includes social and environmental
restrictions to the provision of rural credit. The most important are:”’

e CMN Resolution No. 3,876/2010 forbids the granting of rural credit to individuals or
businesses who keep workers in slave-like conditions.

e BCB Resolution 5,081/2023 (which replaces and expands some earlier resolutions) prohibits
banks from providing rural credit to enterprises without an Environmental Rural Registry (CAR)
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or which are totally or partially located inside Conservation Units, Indigenous Lands or Public
Forests type B. Rural credit cannot be granted to firms located on rural properties subject to an
embargo by a state or federal environmental authorities because of the economic use of areas
illegally deforested on the rural property. Such embargoes are registered on the embargo list of
the Registry of Environmental Assessments and Embargoes of the Brazilian Institute of the
Environment and Renewable Natural Resources.

e CMN Resolution 5,021/2022 established that producers can be eligible for higher credit limits if
they comply with a CAR analysed and validated by the corresponding state agency, and are in
compliance with the Forest code. Subsequently, CMN Resolutions 5,078/2023 and 5,102/2023
established that, in addition to an increase in working capital credit limits, producers can also
obtain discounts on the interest rates paid on working capital operations.

e CMN Resolution 5,149/2024 sets further restrictions on the allocation of rural credit under the
Pronamp programme. Among others, it prohibits the allocation of rural credit to non-
indigenous peoples for activities within indigenous lands. It also prohibits rural credit for farms
that are (partially) located in protected areas, unless the economic activities are aligned with
the sustainable management plan of the protected areas.

The Rural Credit and PROAGRO Operations System (SICOR) provides a lot of information on the
rural credit being granted, but falls short of mentioning the names of the companies which have
received credit.”®

443

The Brazilian government has created several investment products through which private investors
can invest in the agriculture sector, namely CPRs, CRAs, LCAs, CDCAs and FIAGROs. These
investment products have gained significant popularity in the Brazilian financial market,
experiencing a 500% increase from 2018 to 2023.7° The total outstanding value of these
investment products was USD 187 billion in July 2024.8

The regulations covering the main investment products are described below:

e Law N°14.130/21 has made it possible for financial institutions to offer FIAGROs (Investment
Funds in Agro-Industrial Production Chains) to private and institutional investors. The money
raised by these investment funds is invested in companies active in the agricultural supply
chain. FIAGROs are further regulated under Resolution CVM N° 39 - 2021, which does not
include any social or environmental restrictions.®!

e Agribusiness Receivables Certificates (CRAs): CRAs are a fixed-income instrument to attract
funds in the Brazilian capital market to finance agribusiness, regulated by Resolution CVM N°
60 — 2021. They are issued by securitisation companies after purchasing future receivables
from rural producers via credit rights. One advantage of this instrument is that it is exempt
from income tax for individuals and from the tax on financial transactions. However, CRAs do
not receive protection from the Credit Guarantee Fund (FGC). It should also be noted that no
social or environmental restrictions apply, as is the case for the rural credit programmes (see
section 4.4.2).

The green CRAs are fixed-income instruments issued in the same way as CRAs previously
described; however, the destination of the funds is for sustainable projects related to
agribusiness. They are categorised as green investment if the allocation of funds meets ESG
criteria, which are certified by a third party that audits the issuer's activities.®? In addition, it is
possible to grant an issuance of an additional "green" grade through specialised certification
from the Climate Bond Standards (CBS).% In practice, some firms have issued these
instruments with a commitment to zero deforestation. 8

e Agribusiness Letters of Credit (LCAs): LCAs are issued by financial institutions to raise funds
for participants in the agribusiness chain, other than farmers. Similar to CRAs, they are based
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on the securitisation of certificates of indebtedness and have the advantage that they are
exempt from income tax for individual investors. LCAs are regulated by Resolution CMN N°
5.006 — 2022. No social or environmental restrictions apply, as is the case for the rural credit
programmes (see section 4.4.2).85

e Incentives to finance environmental services: there is a proposed law to implement the Green
Credit Note (LCV), a fixed-income security aimed at raising funds from individuals and
companies to finance projects for the recovery and maintenance of ecosystems and the
sustainable development of the country.® This instrument includes tax incentives for
investors. No social or environmental restrictions apply, as is the case for the rural credit
programmes (see section 4.4.2).

4.4.4

In October 2023, CVM published its Sustainable Finance Action Plan for the period 2023-4. The
action plan includes the following objectives for the Brazilian capital market:®’

Enhancement and creation of specific regulations;

Supervision and addressing greenwashing;

Guidance for market participants;

Investor education;

Training for the employees of the CVM;

Institutional integrity; and

Active transparency regarding the sustainable initiatives promoted by the capital market
regulator.

The Action Plan encompasses 17 initiatives, which include modifying the regulation on FIAGROs
(see section 4.4.3) to promote carbon markets by expanding the range of eligible assets in the
FIAGRO portfolio and increasing the availability of sustainable financial instruments. In addition, it
seeks to address the requirements for the recognition, measurement and disclosure of
decarbonisation credit. As part of the Action Plan, the CVM aims to increase investor awareness
regarding the incorporation of ESG factors in their investment decisions, enhance critical thinking
and the ability to process ESG information combating greenwashing.

Regarding data collection, the CVM must coordinate the biennial survey that evaluates the
progress of sustainable finance in Brazil (last survey: June 2023). The other initiatives are related
to promoting sustainable practices internally, publication of statistics and activities or the agenda
of the CVM, modification of the norms related to investment funds for recycling projects, among
others.®

445

State-owned banks play an important role in implementing government policies in Brazil, including
policies related to biodiversity-risk sectors. The Brazilian Development Bank (BNDES) is the main
financing agent for development in Brazil. As a lender to, and a minority shareholder in major
domestic companies, BNDES has played a fundamental role in stimulating the expansion of
industry and infrastructure in the country.®

BNDES distributes one-third of the rural credit used for investment in machinery and equipment,
mostly through banks owned by machine manufacturers and private commercial banks.®® BNDES
is also a shareholder and major financier and shareholder of JBS (see section 4.5).

BNDES now describes its purpose as: “Transforming the lives of generations of Brazilians by
promoting sustainable development”.®" In the Brazilian government'’s Ecological Transformation
Plan to tackle climate change, funding through BNDES plays an important role. This will be
financed by the issuance of sovereign green bonds.*?
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4.5

4.5.1

The Brazilian meat company JBS is the world’s largest meat processor and among the top-five
largest food and beverage companies. JBS's daily slaughter capacity includes 76,150 head of
cattle, 132,000 pigs and 13.8 million poultry birds, counting Burger King, Carrefour, KFC,
McDonald’s, Stop & Shop, Tesco, Walmart and Wendy’s among its customers.®® Animal protein
sales account for 91% of its revenues.*

JBS has been repeatedly convicted and fined for a wide range of illegal business practices that
have been extensively documented over the last 15 years.®® These practices include bribery and
corruption,®® price-fixing,?” forest destruction,’® forced labour and labour abuses,*® invasion and
land grabbing of Indigenous and traditional territories,'® and excessive greenhouse gas (GHG)

emissions.’”

JBS has been linked to deforestation and sourcing from “embargoed” ranches, where illegal
deforestation had taken place.’® For example, in 2017 Brazilian authorities discovered that two
JBS slaughterhouses had bought 49,468 head of cattle from embargoed areas, leading to a fine of
almost USD 8 million. In the same year local authorities of the state of Para found that 19% of all
JBS's cattle purchases (more than 118,000 head of cattle) had failed to comply with legally binding
no-deforestation agreements.'® In 2022 it was found that over 90,000 cows purchased by JBS in
one year (from July 2019 to June 2020), came from ranches that failed to comply with its legal no-
deforestation obligations.’® The company also failed to monitor 3,270 ranches further up its
supply chain which were responsible for an estimated 98,000 hectares of deforestation.®®

In 2023 a sample taken of the direct and indirect suppliers of JBS's 27 slaughterhouses in seven
Brazilian states within the Amazon and the Cerrado, two critical and highly biodiverse biomes, were
responsible for 447,913 ha of deforestation between 2009 and 2023.7% JBS is one of the world’s
highest-emitting livestock companies due to extensive deforestation and to cattle ranching, which
is responsible for major methane emissions.'”” JBS's estimated CO, emissions amounted to 288
million tonnes in 2021.7% JBS has taken on a commitment to zero the balance of its greenhouse
gas emissions by 2040.7%°

In August 2023, in the run-up to JBS's planned Initial Public Offering (IPO) in the United States,
several NGOs including Rainforest Action Network (RAN) wrote to the SEC to request an
investigation into allegations that JBS “does not operate to acceptable business standards, has
filed potentially misleading statements and omitted material information for investors”.’® JBS
responded that the only solution for deforestation in Brazil is to have a national mandatory
traceability system.'"

JBS has also been accused of contributing to significant air and water pollution from its US-based
slaughterhouses and meat-processing facilities. In the US 15,900 deaths per year are attributed to
air pollution from food production, with 80% of this caused by livestock, mainly by manure.’?

Finally, JBS has been accused of sourcing cattle from indigenous territories in the Amazon that
have been seized from indigenous peoples, by ranchers and violent landgrabbers. The Parakana
are demanding remedy from the BNDES because it financed JBS, which sourced from their land.™™®
According to Global Witness, JBS has also sourced from ranchers accused of using slave labour,
such as the Seronni ranches.’* And Global Witness also alleged that JBS has purchased cattle
from Rafael Saldanha, a rancher being investigated for the murder of two activists."®

In the Seronni case, JBS stated in response that the rancher acted in bad faith and had deliberately
circumvented its monitoring system. Rafael Saldanha has claimed that all allegations of human
rights abuses put to him are false and denies being involved in the alleged murders.

Since 2018, the Brazilian-owned bank BTG Pactual provided USD 153 million in forest-risk
underwriting services to JBS. Spanish-owned Santander and UK-owned Barclays each provided
USD 94 million in forest-risk underwriting services in the same period.'"®
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45.2

Assessing how the present Brazilian regulations for banks and investment products apply to this

case leads to the following observations:

4.6

Brazilian banks and Brazilian subsidiaries of foreign banks with credit relationships with JBS
must conduct an identification and assessment of climate, environmental and social risks
related to JBS, in line with Resolution CMN No. 4.943 of 15 September 2021. Banks should
also consider these risks in their stress tests to identify potential financial losses that could
arise from the materialisation of these risks. It is important to note that the regulation does not
require banks to assess the environmental and social impacts of their financing activities,
specifically when providing services to companies involved in controversial practices.

Brazilian banks within the scope of Resolution CMN No. 4.945 are required to develop a set of
social, environmental and climate principles to be observed by the bank in conducting its
business activities (the PSRAC). This implies that banks providing financial services to JBS
should consider stringent policies when lending credit to this sector, which could include
limiting the credit to companies not meeting certain environmental and social standards. The
impacts of providing services to JBS in the banks’ business strategies and risk management
should be considered in the GSRAC report (Resolution BCB No. 139). But no transparency is
required on the exposure to specific companies, nor on the risks and impacts related to

specific companies.

Restrictions on rural credit programmes as described in Manual of Rural Credit could
potentially apply when the banks lend directly to some of the suppliers of JBS. But these
restrictions do not apply to the loans that banks provided to JBS itself.

4.6.1

This chapter has described and summarised the financial regulations in Brazil which could
potentially be relevant to aligning the financing flows managed by banks and investment products
with the targets of the Global Biodiversity Framework (GBF). Table 8 assesses how far these
regulations aligned with three essential GBF targets, based on the methodology described in
Appendix 1.

Assessment criteria

1

Financial regulations do not ' Light red

allow financing of, or
investing in, companies
involved in conversion of
natural landscapes.

Financial regulations expect ' Light red

financial institutions to
stimulate a just transition in
the Agriculture, Aquaculture,
Fisheries and Forestry
sectors which supports the
rights of workers, peasants,
fisher folk, indigenous
peoples, traditional and
local communities.

Colour score

Justification

Brazil has imposed restrictions regarding the provision of
government-controlled rural credit by financial institutions
to companies violating laws related to the conversion of
natural landscapes. However, these restrictions do not
cover all forms of conversion of natural landscapes and
they do not apply to normal bank credit or to investment
products such as CRA or FIAGRO.

Financial regulations in Brazil require certain financial
institutions to elaborate a policy on social, environmental,
and climate responsibility, which includes setting social
principles that these institutions should observe during
their activities. Furthermore, there are norms in the
Manual of Rural Credit that prohibit financial institutions
from the provision of credit to enterprises located in
indigenous lands. However, there are no specific norms
that require financial institutions to stimulate a just
transition in these sectors, which supports the rights of
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Assessment criteria Colour score | Justification

workers, peasants, fisher folk, indigenous peoples,
traditional and local communities.

3 | Financial regulations require |Light red Financial regulations require financial institutions to
transparency of all financing elaborate the GRSAC report, which must contain
and investment flows and information on the responsibilities of the financial
full disclosure of institution in the management of social, environmental
biodiversity and social and climate risks. But transparency on financing flows is
impacts of these flows. not required and the impacts on society and the

environment do not have to be assessed. Also, for
investment products that provide funds to the agricultural
sectors, there are no norms that require transparency or
an evaluation of the impacts of the investment on
biodiversity.

4.6.2

Below are the most pressing recommendations regulations in Brazil which could potentially help to
align the financing flows managed by banks and investment products with the targets of the
Global Biodiversity Framework (GBF):

Strengthen restrictions on (rural) credit: When assessing (rural) credit, financial institutions
should be required to consider the records of their clients, directly and in their supply chains, on
deforestation and violations of human rights. The existing restrictions on providing rural credit
could be strengthened by only granting rural credit if the client:

Can prove legitimate ownership of the land, without overlap with protected areas;
Has obtained all required environmental licences;

Has not been deforesting on the property;

Has not been involved in human rights violations; and

Can provide traceability of their products.

These restrictions should also apply to normal bank credit, to agricultural producers as well as
to downstream companies.

Introduce environmental and human rights restrictions for investment products: It is
recommended that the Brazilian government develops a clear framework for the issuance of
investment products as CRAs, LCAs and FIAGROs. Financial institutions issuing the credit on
which these investment products are built should use stringent eligibility criteria for the
beneficiaries of these products, similar to the restrictions set in the Manual of Rural Credit and
the criteria mentioned in the previous bullet."” Issuers must also manage the funds
transparently, reporting on which agricultural enterprises and rural properties are financed and
what the impacts of this financing are on biodiversity and human rights. Such reporting should
be verified by independent third parties.

Develop a Sustainable Finance Taxonomy: It is recommended that the Brazilian Sustainable
Finance Taxonomy - which is planned to be launched in November 2024 - will include a list of
activities that contribute to the proper use of land and the conservation of biodiversity.
Preferably, the taxonomy should give sectoral guidance for sectors with high biodiversity risks
and should define which activities should be avoided. If the taxonomy then is linked to different
types of financial regulation, this could improve the regulations covering banking supervision,
rural credit programmes and tax-exempt investment products. It would make clear to financial
institutions, banks and investors how they can contribute to biodiversity protection and which
activities they should avoid to not become involved in deforestation and the violation of the
rights of workers, peasants, fisher folk, indigenous peoples, traditional and local communities.
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Strengthen screening by state-owned banks: State-owned banks play a pivotal role in
executing Brazilian government policies. Yet, state-owned banks BNDES and Banco do Brasil
have not yet adopted strong screening policies to ensure that their credit and investment do no
harm to biodiversity and human rights.’"® It is crucial that the screening policies of these banks
follow the Brazilian Sustainable Finance Taxonomy and support the GBF targets.

Integrate sustainability criteria in monetary policy: BCB should further develop its policy to
include social and environmental criteria in its collateral lists. Similar criteria should be linked
to its asset purchase programme, and should be used to introduce preferential borrowing rates
for sustainability-linked loans. To check which bonds and loans meet these criteria verification
by independent third parties should be required.

Improve biodiversity risk assessment: Brazilian financial regulations require banks to integrate
environmental, social and climate risks in their risk-management system. This means that the
impact of these factors on the financial risk profile of the bank is covered. But to align with
Target 14 of the GBF, banks should also consider the impacts of their financing on the
environment and society (double materiality approach). Such negative impacts should require
banks also to act when their own financial position is not at stake. Further, the BCB should
require banks to evaluate periodically their techniques regarding stress scenarios, since nature
risks continue to evolve.

Integrate sustainability criteria in capital adequacy ratios: The BCB should consider
incorporating social and environmental risks into the different approaches to calculate capital
requirements. This could take the form of an adjustment factor in the models used to calculate
capital requirements under Pillar 1 that incorporates these risks.’"® Lower reserve requirements
should be introduced for sustainable finance products while higher capital requirements — and
even exposure limits — would be required for companies harmful to landscapes and
biodiversity.

Include transition plans in the PSRAC: Financial institutions are required to establish a set of
principles and guidelines on social, environmental and climate-related issues (PSRAC) to be
observed by the institution. While the PSRAC should contain targets related to social,
environmental and climate issues, the regulation does not require financial institutions to
develop or adopt transition plans to meet these targets. According to the Guidelines for
Climate Target Setting for Banks published by the UN Environment Programme,'? banks
should set long-term and intermediate targets regarding their greenhouse gas emissions and
establish a transition plan, including actions, appropriate metrics to measure these targets, and
report progress annually. The transition plans should align with Brazil's Sustainable Finance
Taxonomy and should cover sectors with high impact on biodiversity such as agriculture,
livestock and forestry.

Improve disclosure and transparency: The Report on Social, Environmental and Climate-related
Risks and Opportunities (GRSAC Report) must contain information related to the governance of
risk management for environmental, social and climate risks and real and potential impacts
and the processes for management of these risks. The GSRAC Report should be further
improved by providing transparency on the companies being financed by the bank and by
requiring a regular assessment of the impacts of the bank’s financing decisions on
environmental and social issues, which would be aligned to Target 15 of the GBF. This would
also incentivise banks to consider transition plans to mitigate their impacts in the medium and
long term. By developing a Brazilian Sustainable Finance Taxonomy, the Brazilian government
could define what activities could be considered to be creating environmental, social and
climate risks and what should be expected of an effective transition plan for the sectors in
which these activities take place.
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Hold financial institutions accountable: BCB and criminal authorities should act if banks do not
meet the requirements in existing regulations and the new regulations proposed above. Fines
and sanctions such as capital add-ons, concentration limits, holding board members
accountable, or (temporarily) revoking a banking licence should be used.
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Although China is not a tropical forest country, a very significant part of the bonds issued
by the 300 commodity companies producing in, or sourcing from tropical countries,
which are included in the F&F database are issued on the Chinese capital market. In this
chapter we therefore focus on Chinese regulations for the sell-side of the capital market
- the companies issuing bonds and the financial institutions who support them in this
process.

5.1

China’s capital market operates within a regulatory framework that is intricately woven into the
fabric of the country’s political and economic governance. At its core, the regulatory authority rests
with the State Council, under the purview of the Communist Party of China (CPC), which holds the
ultimate power to influence and direct economic policies and regulations. The State Council does
promulgate regulations and publish opinions relevant to the functioning of the Chinese capital
market, but usually these only set out general principles without concrete measures or standards.

Under the umbrella of the State Council, it is the role of a large group of regulators and authorities
to provide more detailed regulations, measures and guidelines for the Chinese capital market. This
multitude of regulatory bodies and authorities includes financial regulators, environmental
authorities, economic and corporate oversight bodies and the stock exchanges. These different
entities produce regulatory and guiding documents, individually or jointly, with varied focuses and
angles, encompassing the function of the capital market, green bonds, information disclosure, ESG
reporting, and so on.

The combination of these regulatory and recommendatory documents affects how capital market
activities align with national priorities for sustainable development, collectively establishing
standards and measures that influence the allocation of financial resources towards projects,
including those with an impact on environmental sustainability and biodiversity conservation.

5.2

This section briefly introduces all the relevant authorities and regulators affecting issuers on the
Chinese capital market, describing their mandates and roles.

5.2.1

In March 2023 China underwent an institutional reform of the State Council. This brought about a
significant restructuring of how financial regulation is organised, including adjustments in the
mandates of the People’s Bank of China (PoBC) and the China Securities Regulatory Commission
(CSRC), and the establishment of the National Financial Regulatory Administration (NFRA) to
replace the former China Banking and Insurance Regulatory Commission (CBIRC). Figure 4 shows
the structure of the financial regulatory regime in China since the reform of March 2023."%
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Source: B. Chen (2023, September 11), “What China’s reforms mean for financial regulation”, OMFIF, online:
https://www.omfif.org/2023/09/what-chinas-reforms-mean-for-financial-regulation/, viewed in September 2024.

Since this institutional reform the main regulatory bodies are:

China Securities Regulatory Commission (CSRC)

As China’s main policy-maker and regulator of the securities sector, the China Securities
Regulatory Commission (CSRC) drafts laws, regulations and rules, and formulates principles,
policies and development plans for securities, futures and fund markets. It performs law
enforcement in the bond market and oversees the capital markets by regulating and
supervising the issuance, listing, admission, trading, custody and settlement of stocks,
convertible bonds and corporate bonds on the exchange market. Additionally, it regulates the
securities market behaviour of listed companies, non-exchange-listed public companies, bond
issuers, and their shareholders and actual controllers, including information disclosure on the
securities market. CSRC's regulatory and supervisory power also extends to foreign companies
issuing and listing securities in the Chinese domestic exchange market.'??

China has two different types of corporate bond: exchange-traded corporate bonds (A & {5 77)
issued by corporates on stock exchanges, and enterprise bonds (V{5 77) issued by China’s
Central State-owned Enterprises (CSoE) on both stock exchanges and China'’s inter-bank bond
market.’?® Before the 2023 institutional reform, CSRC was only in charge of reviewing and
approving the issuance of exchange-traded corporate bonds, while the National Development
and Reform Committee (NDRC) was responsible for enterprise bonds. Since then, CSRC has
been upgraded to an institution directly under the State Council, taking over the mandate from
the NDRC to review and approve the issuance of both of types of corporate bond.

People’s Bank of China (PBoC)

As the central bank of China, the People’s Bank of China (PBoC) focuses on monetary policy
formulation and macroprudential management. Additionally, PBoC also supervises the inter-
bank bond market and leads the formulation of national rules for the corporate credit bond
markets and their derivatives markets. The supervision of financial holding companies and
other financial groups, as well as the protection of consumers of financial products, was
transferred in March 2023 to the newly established NFRA.'?*
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National Financial Regulatory Administration (NFRA)

As China’s new financial regulator to replace the CBIRC, the National Financial Regulatory
Administration (NFRA)is in charge of integrated regulation of China’s banking and insurance
institutions, as well as financial holding companies. Although the NFRA does not supervise the
capital market and securities sector directly, it oversees the business conduct and information
disclosure of banks, assesses risk and compliance, and punishes violations and misconduct.’®
Considering the critical roles Chinese banks play in the process of corporate bond issuances,
such as underwriting, advising, marketing and distribution, pricing and book building, regulatory
compliance and trustee services, NFRA's policy-making has a significant effect on corporate
bond issuances.

5.2.2

Biodiversity risks mainly fall under the responsibility of two Chinese ministries. Although these
ministries do not play a direct role in regulating the capital market, they have an indirect influence.
They set standards on ecology, the environment, and natural resource protection and conservation
that all companies operating in China, including those issuing bonds on the Chinese capital
market, should observe.

Ministry of Ecology and the Environment (MEE)

The Ministry of Ecology and the Environment (MEE) is responsible for establishing and
improving the fundamental system in China concerning the ecological environment. It drafts
and enforces relevant laws and regulations, formulates and implements departmental rules,
and organises the formulation of ecological environmental standards, benchmarks and
technical specifications.

Ministry of Natural Resources (MNR)

The Ministry of Natural Resources (MNR) oversees the sustainable use of natural resources in
China. It manages land use and resource allocation, and develops and enforces regulations,
rules, policies and guidelines in these areas.

5.2.3

China has various authorities and regulators that issue regulations and set guidelines for different
types of company, including companies issuing bonds on the capital markets. The actions of these
regulators can therefore influence how such companies deal with biodiversity risks.

Ministry of Finance (MoF)

The MoF is the central governmental body responsible for formulating and implementing fiscal
policies, managing government expenditures, debt and revenues. It also formulates national
tax rules for the capital market and establishes policies that favour the entry of medium- and
long-term funds into the market, supporting green finance and inclusive finance.?®

On behalf of the State Council, the MoF exercises the investor rights and responsibilities
related to State-Owned Enterprises (SOEs) in the financial sector and formulates national
regulations for the management of these financial SOEs. This means that MoF acts as the
dominant shareholder for most of the major Chinese banks that provide securities services for
corporate bond issuers on the capital market, such as underwriting and advising.’?

National Development and Reform Committee (NDRC)

As China’s macroeconomic supervisory and regulatory body under the State Council, the NDRC
is in charge of drafting and formulating plans, laws, regulations and rules on national economic
and social development, and economic system reform. It decides on market access, oversees
and approves major investment projects, and creates and implements policies aimed at
sustainable development and environmental protection.’?®
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Although NDRC is not a primary regulator of the capital market, its policies and approvals
ensure that capital market activities align with the country’s economic and sustainable
development objectives. Its role in overseeing the issuance of enterprise bonds has been taken
over by the CSRC (see section 5.2.1), but the NDRC remains in charge of facilitating the
financing of large-scale infrastructure projects, which often involves raising capital through
bonds and other financial instruments. Moreover, while the direct regulation of financial
instruments falls under the purview of the CSRC, the NDRC influences the development and
use of financial instruments through its economic and industrial policies.

e Ministry of Industry and Information Technology (MIIT)

The Ministry of Industry and information Technology (MIIT) is the key regulator of China’s
industrial sectors. It formulates and implements policies to promote industrial growth and
sustainable transformation, sets and enforces industry standards and regulations, and
promotes sustainable practices and circular economy within the industrial sector.

In September 2023 the CPC and the State Council delegated the responsibility of promoting
and supervising the development of medium and small enterprises to MIIT.'?° Although MIIT
does not directly regulate the capital markets, its policies impact industries and corporates that
participate in these markets.

e State-owned Assets Supervision and Administration Commission of the State Council
(SASAC)

The SASAC is a specialised regulatory body set up by the State Council, tasked with
supervising and overseeing State-Owned Enterprises (SOEs), except for financial SOEs which
fall under the supervision of MoF as explained in section 5.2.3. Its primary mandate is to
ensure that these enterprises operate efficiently and sustain profitability. Additionally, SASAC
works towards enhancing corporate governance within SOEs, promoting transparency, risk
management and accountability.

524

There are four stock exchanges in China:

SSE (Shanghai Stock Exchange);

SZSE (Shenzhen Stock Exchange);

BSE (Beijing Stock Exchange); and

HKEX (Hong Kong Exchanges and Clearing Limited).

Established in 1990, SSE and SZSE are the primary exchanges in mainland China, while BSE was
officially launched in 2021 and focuses on innovative small and medium-sized enterprises (SMEs).
HKEX, formed in its current structure in 2000, provides a platform for companies to raise capital
through initial public offerings (IPOs) and secondary offerings.

While the stock exchanges themselves are not regulatory bodies, they wield significant influence
over companies issuing shares and bonds. Companies seeking to list their securities on any of
these exchanges must adhere to the exchanges' listing requirements, rules and regulations, which
include initial listing requirements and ongoing disclosure and reporting obligations. Non-
compliance with these regulations can lead to penalties, including fines, suspension of trading or
even delisting from the exchange.

5.3

Section 5.2 provided an overview of the numerous regulatory bodies that influence how (bond)
issuers on the Chinese capital market operate. While this regulatory landscape may appear quite

Page | 51



fragmented, it is increasingly common in China for different regulators jointly to issue one
regulatory document.

It is also important to note that the regulatory documents issued by different authorities and
regulators can differ in form, including regulations, measures, guidelines and notices. The status or
weight of these regulatory documents varies. In principle, regulations carry the highest legal
authority and enforceability, followed by measures, which provide detailed instructions for
implementation. Guidelines and notices offer advisory recommendations. In other words,
compliance with regulations is mandatory, while adherence to measures, guidelines and notices is
often encouraged but not always legally required. That said, the actual effectiveness of, and
compliance with, measures and guidelines also largely depends on various factors, such as the
determination of the regulators to enforce them and the incentives given to companies and
financial institutions. In China it is always risky to ignore recommendations given by government
bodies.

The sub-sections below give an overview of relevant regulatory documents, grouped thematically
as usually they are issued by more than one authority or regulator.

5.3.1

The following regulatory documents set rules for the functioning of the Chinese capital markets,
with a focus on the use of fund-raised transparency, and due diligence in relation to
securities/bonds, which could potentially affect how issuers deal with biodiversity risks.

e In 2011 the State Council revised its Regulation on the Administration of Corporate Bonds,
setting out general rules for corporate bond issuance in China. Back then, foreign companies
were not yet allowed to issue bonds in China. Biodiversity or other ESG-related aspects were
not addressed in the regulation and the only due diligence that underwriters were required to
do was to check the authenticity, accuracy and completeness of the issuer’s articles of bond
issuance and other related documents, which were also the only information that bond issuers
are required to disclose.

e In December 2020, PBoC, NDRC, and CSRC jointly released a policy particularly governing
information disclosure in bonds activities, the Measures for the Administration of Information
Disclosure Concerning Corporate Credit Bonds (in Chinese) The measures govern information
disclosure during the issuance and duration of enterprise bonds and corporate bonds, as well
as non-financial enterprise bonds issued on the interbank bond market. Bond issuers are
obliged to conduct timely information disclosure, to establish and disclose board-level
information disclosure management systems. In particular, they must disclose the compliance
with law and regulations of the usage of the funds raised, who is using the funds, and how
much. Any changes of the funds’ use must undergo required and agreed procedures and the
issuer must disclose the proposed change of the use of the fund before starting to raise the
fund. Article 18 of the M]measures lists the significant matters that may likely affect
repayment capacity or investor interests, including investigations by authorities, criminal
punishment, major administrative punishment or administrative supervisory measures, major
litigation and arbitration. The measures also set up information-disclosure obligations for third-
party securities service agencies providers involved in bond issuance, trading and duration
management, including but not limited to underwriters, credit rating agencies, accounting
firms, law firms, asset valuation agencies and trustees (Chapter 3).

e At the ministerial level, in 2023, the CSRC issued two measures on securities issuance, in which
information disclosure and due diligence are touched upon, though without links to biodiversity
or ESG. The Measures for the Administration of the Registration of Security Issuance of Listed
Companies issued in February 2023 regulate security issuance activities of companies listed
on SSE and SZSE and apply to stocks, convertible corporate bonds, depositary receipts and
other types approved by the State Council. Listed companies (and their controlling
shareholders, actual controllers, directors, supervisors and senior management personnel) are
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required to conduct due diligence in cooperation with authorities, sponsors and securities
service institutions, and to update information disclosure documents after a registration
decision is made and before the securities are listed for trading. (Art. 5) The sponsors and
securities service institutions are prohibited from requesting or assisting listed companies in
concealing information that shall be provided or disclosed and are required to perform
continuous due diligence (Art. 5 and 33).

In the chapter on information disclosure, the measures require that the listed companies, when
issuing securities, prepare information disclosure documents in accordance with the
information disclosure rules formulated by the CRSC as the minimum requirement. It is also
clarified that, regardless of whether the CSRC has clear requirements in place, the listed
companies shall fully disclose all information necessary for investors to make investment
decisions and the content shall be authentic, accurate and complete (Article 38).

The Measures for the Administration of the Issuance and Trading of Corporate Bonds, revised by
the CSRC in October 2023, apply both to exchange-traded corporate bonds and enterprise
bonds, and they clearly require that funds raised by publicly issued bonds must be used in
accordance with the purpose of funds listed in the bond prospectus and any change in the
purpose of funds must be resolved by the bondholders’ meeting (Article 13).

This document emphasises that bond issuers are the primary information-disclosure obligation
bearer to disclose significant matters. Those significant matters include, but are not limited to,
involvement in major litigation and arbitration cases, significant changes in the projects that
may affect the allocation and utilisation plans of raised funds, or potentially result in
substantial uncertainties regarding the realisation of anticipated operational benefits from the
project. It is required that, after a registration decision is made, the leading underwriter and
securities service institutions continue to perform due diligence. When a significant matter
occurs, the issuer, the lead underwriter and the securities service institution must promptly
report to the stock exchange; the stock exchange must handle those matters in a timely
manner, and shall issue a clear and timely opinion and report to CSRC when the issuer is found
to have a significant matter that affects the issuance conditions and listing conditions (Article
26).

Concerning fund use, the measures mandate that the use of funds raised shall be disclosed in
the bond prospectus. Furthermore, in the case of publicly issued bonds, the issuer is required
to disclose the use of funds raised and the progress of investment projects (if relevant) in the
periodic report; in the case of non-public issued bonds, the disclosure of the use of funds
raised shall be agreed in the bond prospectus (Article 52).

Regarding CSoEs bond issuers particularly, SASAC issued the Measures for the Administration
of Bond Issuance by Central State-owned Enterprises in May 2023. While this document touches
on information disclosure, it does not pay attention to ESG or sustainability aspects.

In addition, in October 2023, the Securities Association of China (SAC), the self-disciplinary
association of China's securities sectors, revised and issued its voluntary rules (in Chinese) on
corporate bond underwriting, due diligence and trusteeship management.

In March 2023 a draft revision of the Regulation on the Supervision and Administration of
Securities Companies (State Council, enacted 2008, first revised 2014) was released by the
CSRC for public consultation. The draft pays attention to due diligence responsibility of
securities companies by introducing an article (Article 54) which stipulates that “securities
companies engaged in securities underwriting and sponsorship services are required to
conduct due diligence, carefully verifying the issuer’s application documents and disclosure
materials to ensure the authenticity, accuracy, and completeness of their opinions and fulfilling
continuous supervisory and instructing obligations”. The public solicitation period ended on 30
April 2023, while the revision has not yet been officially released.
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e In April 2024 the State Council issued its Opinions on Strengthening Supervision, Preventing
Risks and Promoting High-quality Development of the Capital Market. These opinions outline
guiding principles on market access, continuous supervision, delisting, institutional regulation
and trade supervision. They emphasise enhancing and tightening the supervision of issuance
underwriting and information disclosure on supported projects, and strengthening corporate
governance (Articles 2 and 3). While ESG matters remain unaddressed in this document,
“improving the sustainability information disclosure system of listed companies” is briefly
mentioned (Article 8).

5.3.2

Green bonds have become a new trend in China. In November 2023 a Notice on Increasing
Financial Industry Support for the Development of the Private Sector was jointly released by PBoC,
NAFR, CSRC, the State Administration of Foreign Exchange, NDRC, MIIT, MoF and the All-China
Federation of Industry and Commerce. This document indicates the regulators’ intention to
support private enterprises in issuing green bonds, carbon-neutral bonds and transition bonds, as
well as guiding financial institutions to increase their investment in bonds issued by private
enterprises.

Since the joint release by PBoC and the former CBIRC of their Guiding Opinions for Establishing the

Green Finance System in 2016 to set up an overall structure for the development of “green finance”

in China, including green bonds, regulatory bodies including NDRC, PoB, CSRC and MEE have

issued various regulatory documents covering different aspects of green bonds, including

eligibility, information disclosure, fund use and third-party assessment and certification.

e Eligibility
China’s Green Bond Endorsed Projects Catalogue (2021 Edition) was jointly announced by PBoC,
NDR, and CSRC on 21 April 2021. The catalogue defines green bonds as securities that use the
funds raised specifically to support green industries, green projects or green economic
activities that meet specified conditions, including but not limited to green financial bonds,
green enterprise bonds, green exchange-traded corporate bonds, green debt-financing
instruments and green asset-backed securities. It defines the green projects for which funds
can be raised with green bonds as projects that contribute to the protection and restoration of
biodiversity (Category 4.2), including ecosystem restoration, sustainable forestry, and
conservation of natural habitats. The catalogue does not explicitly limit “green projects” to
those carried out within the territory of China: the term applies to both domestic and overseas
projects.

The projects endorsed by green bonds must meet the requirements listed in the explanatory
notes of the Green Industry Guidance Catalogue (2019 Edition). This includes the “do no
significant harm” principle for projects embedded in ecosystems such as forests, oceans and
rivers.

A few months after the adoption of the GBF, China released its National Biodiversity
Conservation Strategy and Action Plan (2023-30) in January 2024 to enhance biodiversity
governance and implement the GBF. This fourth edition of China’s NBSAP sets forth
biodiversity conservation targets for 2030 and 2035, delineating 27 priority actions and 75
priority projects in four priority areas. “Diversified investment and financing mechanisms” is
listed as the 26™ priority action, which includes integrating biodiversity protection into China’s
Green Bond Endorsed Projects Catalogue.

In February 2024 ten ministries and authorities (NDRC, MIIT, MNR, MEE, MOHURD, PBoC, MEA,
MoT, NFRC and CSRC) issued a new Guiding Catalogue for Green and Low-Carbon Transition
Industries (2024 Edition) in which a separate sub-catalogue (5.2.1) “Biodiversity Protection” is
introduced under the Category of “Ecological Protection, Restoration and Utilisation”. In the
joint notice on the release of this Guiding Catalogue (2024 Edition), the ministries encourage
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Chinese financial institutions to provide financial support for not only domestic projects that
meet the requirements of the Catalogue but also “projects in overseas regions such as
countries participating in the Belt and Road Initiative”.

Assessment

According to the Guidelines for Green Bond Assessment and Certification (Interim), issued by
PoBC and CSRC in 2017, China’s green bond assessment certification comprises two parts:
pre-issuance evaluation and ongoing assessment. The pre-issuance evaluation determines
whether the issuer's green bond framework is "compliant and comprehensive”. This includes
assessing the compliance of green projects and their selection and decision-making
processes, fund management, adequacy of information disclosure and reporting systems, and
the reasonableness of environmental benefit objectives. The ongoing assessment evaluates
the effectiveness of these aspects, primarily including the evaluation of fund use, compliance
with information disclosure, and the achievement level of environmental benefit targets.

Assessment and certification agencies are allowed autonomously to choose methods such as
interviews, on-site surveys and verification of environmental benefits based on the specific
characteristics of green projects and assessment objectives. A green bond can be assessed
and certified as “compliant”, “no non-compliance found”, “non-compliant” or “disclaimer of
inability to make a conclusion”. If a green bond assessed and certified as “non-compliant” fails
to meet the requirements after a certain period of rectification, its green bond labelling shall be

revoked.
Fund use

The above-mentioned Guidelines for Green Bond Assessment and Certification (Interim), issued
by PoBC and CSRC in 2017, require that the assessment and certification institutions check,
prior to the issuance, whether the issuer has comprehensive management system on the
raised fund and, during the life of the bond, whether the system is being effectively
implemented (Articles 19 and 20).

Concerning the quantitative restriction on the use of the raised funds, the regulation makes a
difference between enterprise green bonds and exchange-traded corporate bonds (see section
5.2.1). In 2015 NDRC issued the Green Bond Issuance Guidelines governing enterprises bonds,
which defines green bonds as those bonds of which the raised funds are primarily used to
support projects focused on “green and low-carbon development”, including pollution
prevention and ecological agriculture and forestry. However, issuers are allowed to use up to
50% of the bond proceeds to repay bank loans and supplement operational capital, provided
that debt-repayment measures are sound; issuers with a credit rating of AA+ and good
operational performance are allowed to use the raised funds to replace high-cost debt incurred
from ongoing green projects.

Concerning green corporate bonds, SSE and SZSE both require that the funds used for green
projects should not be less than 70% of the total funds raised by the bond. HKEX has clear
guidelines regarding the use of funds raised through green bonds aligning with the Green Bond
Principles (GBP) of the International Capital Market Association (ICMA) and the Green and
Sustainable Finance Certification Scheme (GSFCS) of HK Quality Assurance Agency (HKQAA),
while it does not mandate that all funds must be exclusively used for green projects.

Stricter than those requirements, in July 2022 the China Green Standard Committee (CGSC)
released the China Green Bond Principles, which requires that 100% of the funds raised from
green bonds be used for green projects such as green industries and green economic activities
that meet the specified conditions. However, the CGSC is only an industrial self-regulatory body
and the principles are thus not binding as a regulatory document.
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Information disclosure

China does not have specific policies addressing transparency of green bonds, and information
disclosure requirements are scattered in different documents. For example, the Notice on
Supporting Central State-Owned Enterprises in Green Bond Issuance, issued by CSRC and SASAC
in December 2023, stipulates that during the bond'’s duration, CSoEs must strictly comply with
capital market rules and regulatory requirements, fulfil the information disclosure obligations
promised in the prospectus and other relevant documents, and promptly disclose any
significant matters that may affect their debt repayment ability or the rights of investors
(Article 19).

In March 2024 PBoC, NDRC, MIl, MoF, MEE, NFRA, and CSRC jointly issued the Guiding Opinions
on further Strengthening Financial Support for Green and Low Carbon Development. This
document promotes Chinese corporates and financial institutions to issue green bonds and
green securitised bonds domestically and abroad. It emphasises optimising green bonds
standards, enhancing requirements on the use of funds raised and information disclosure. The
objectives include researching and formulating recommendatory guidelines for low-carbon
projects in China's Green Bond Endorsed Projects Catalogue, carbon accounting methods, and
disclosure standards for green bonds. Bond issuers are required to account for and disclose
the carbon emission reductions and carbon emissions of the projects supported by the funds
raised.

Those regulators vow to establish step by step an “environmental information disclosure
system” covering different types of financial institutions, to promote mandatory environmental
information disclosure by listed companies and bond issuers, and to formulate and improve
guidelines for sustainability information disclosure of listed companies. The guiding opinions
also encourage and support credit rating agencies in integrating ESG considerations into their
rating methods and promoting the sharing of environmental disclosure of listed companies
and bond issuers.™

In addition, the document calls for the improvement and establishment of green bond
statistics, green share standards, climate financing project standards, transition activities
catalogues and disclosure requirements (Section I1.5).

Local regulations

Compared to the national progress, local regulatory efforts and steps are often more
progressive in China. For example, Shenzhen, China'’s first special economic zone, which
houses significant financial institutions and markets and is a pilot city for reforms, has been
accumulating experience and laying a practice-based reference for national legislation and
regulation improvement. In 2020 Shenzhen introduced the country's first green finance
regulation, the Shenzhen Special Economic Zone Green Finance Regulations (effective on 1
March 2021), the first in China to propose mandatory environmental information disclosure by
financial institutions. To implement the regulation, the Shenzhen Municipal Local Financial
Regulatory Bureau, in conjunction with the Shenzhen Branch of PoBC, CSRC, and former CBIRC,
issued the Guidelines for Financial Institution Environmental Information Disclosure in September
2022. Following that, local authorities released their Indicator Requirements for Disclosure of
Environmental Benefits Information in Green Investment and Financing of Financial Institutions in
December 2023, which entered into force on 1 January 2024."®" The Indicator Requirements
apply to green investment and financing, which is defined as including both direct investment
in green companies and projects, and financing activities to support green activities.

5.3.3

This section describes regulatory documents dealing with environmental information disclosure by
listed companies and bond issuers. These documents present an increasing policy attention of the
Chinese regulators on the “ecological, environmental, and climate change impacts” of the
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operations and financing of companies.

Listed companies and bond issuers in general

China’s listed companies are subject to the Measures for Information Disclosure of Listed
Companies (CSRC, revised 2021) to disclose circumstances that actually and potentially make
significant impacts on the stock price. However, the measures do not explicitly address
environmental factors.

In May 2021 MEE released the Plan for the Reform of the Environmental Information Disclosure
in Accordance with Law, which set a road map for Chinese corporate environmental information
disclosure and a goal of establishing mandatory disclosure requirements for Chinese corporate
by 2025. This plan requires key companies, including listed companies and bond issuers, to
carry out mandatory environmental information disclosure. It also requires regulators (MEE,
MIIT, PoBC, SASAC, CSRC) to establish, disclose and exchange the lists of companies subject
to mandatory environmental information disclosure and to enhance enforcement, supervision
and punishment. The plan does not specify the content of environmental information to be
disclosed, but it lists certain events as “major environmental information” that may have a
significant impact on the public and investors or cause market risks. These include changes in
administrative permits related to ecological and environmental matters, environmental
administrative penalties if the company is being held criminally liable for violations of
ecological and environmental laws, environmental emergencies and ecological and
environmental damage compensation.

To implement this plan, MEE issued the Measures for Corporate Environmental Information
Disclosure in Accordance with Law, which went into force on 8 February 2022 and applies to
listed companies and corporate bond issuers. However, not all listed companies and bond
issuers are subject to mandatory disclosure — only those which could be held criminally liable
or subjected to administrative penalties due to their ecological and environmental violations of
Chinese law and regulations (Articles 7 and 8). Despite that, one of the highlights of the
measures is that they require that the annual environmental information disclosure of listed
companies and bond issuers shall include not only standard environmental information that
ordinary companies are obliged to disclose (including basic information related to production
and environmental protection, environmental management, pollutants, carbon emission,
environmental emergency and violation, and status of interim environmental disclosure in the
current year), but also financing methods, amounts, allocation, and climate change and
ecological and environmental protection information related to the supported project (Article
15).

Furthermore, the details of the required disclosure on the ecological and environmental
information are further provided in MEE’s Format and Guidelines for Corporate Environmental
Information Disclosure in Accordance with Law effective on the same day, which includes the
company’s environmental management, the generation, discharge and treatment of pollutants,
carbon emission, environmental emergency, and ecological and environmental violations
(Section 11). Neither the measures nor the format and guidelines state that the disclosure is
limited to environmental information of projects carried out in China. Taking into account that
the funds raised are allowed to be used, and in fact are used, for projects both inside and
outside China, environmental information disclosure obligations of bond issues bound by the
measures are extended to their financed projects overseas.

In addition, on 15 March 2024, CSRC issued its Opinions on Strengthening Supervision on Listed
Companies (Trial) to its dispatched offices, subordinate units, associations, internal
departments and all exchanges. This document requires, in a single sentence without further
explanation, that these entities formulate sustainability information disclosure rules (Article
16).
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CSoE-controlled listed companies

On 21 July 2023 SASAC published the Research Report on the Preparation of ESG Reports for
Listed Companies Controlled by CSOEs. It requires more CSOE-controlled listed companies to
disclose ESG reports and is seen as an important reference and de facto guidance for the
CSOE-controlled listed companies’ ESG reporting practice.

Listed securities companies

In addition, listed securities companies, which have the dual attributes of both securities
companies and listed companies, are subject to the Rules on Strengthening the Supervision of
Listed Securities Companies (CSRC, revised September 2020). As securities companies, they
must comply with the supervisory regulations specific to their industry and, as listed
companies, they must adhere to listing and issuance supervision regulations. For instance,
they must disclose significant matters such as changes in their risk-control indicators and
regulatory measures taken against them, including but not limited to restrictions on business
activities, suspension of operations and cessation of new business approvals, as stipulated in
the Measures for Information Disclosure of Listed Companies (CSRC, 2007 enacted, 2021
revised) discussed in 5.3.1 (Article 5).

Corporate Sustainability Disclosure

In addition to currently effective regulatory documents, on 27 May 2024 the MoF released its
Draft Principles for Corporate Sustainability Disclosure — Basic Principles to solicit opinions. This
draft, applicable to companies registered in China that conduct sustainability reporting as
required, is a joint regulatory step taken by MoF together with nine other ministries including
the Ministry of Foreign Affairs (MoFA), NDRC, MIIT, MEE, MoC, PBoC, SASAC, NFRC and CSRC.
In the context paper published together with the draft, MoF recognises that most sustainability
reporting is voluntary and without unified standards and principles. The draft, reportedly the
highest-level document to emerge so far on sustainability disclosure in China,’® requires that
the disclosure of sustainable information shall take into account the company’s value chain,
including information on sustainability risks, opportunities and impacts related to the reporting
entity and its upstream and downstream value chain activities formed through direct and
indirect business relationships. As defined in the draft, value chain refers to “the interactions,
resources and relationships related to the business model of a company and its external
environment, including the interactions, resources and relationships used and relied upon by its
products or services from concept to delivery, consumption to the end of the life cycle” (Article
5). Although not explicitly indicated, it can be concluded that sustainability risks and impacts
occurring overseas should be included in a company’s disclosure when its value chain extends
beyond the territory of China.

It also establishes requirements on the quality of the disclosure (reliable, relevant, comparable,
verifiable, understandable and timely) and clarifies four core elements of sustainability
disclosure with reference to the International Sustainability Standards Board (ISSB)’s two new
International Sustainability Disclosure Standards: IFRS S1 (General Requirements for
Disclosure of Sustainability-related Financial Information) and IFRS S2 (Climate-related
Disclosures).

The public solicitation period for the Draft Principles ended on 24 June 2024, but the Basic
Principles have not been officially released yet.

5.3.4

In the Green Finance Guidelines for Banking and Insurance Sectors, published in June 2022, the

CBIRC (which is now replaced by the NFRA) requires banks and insurers to publicise their green
finance strategies and policies. It requires banks and insurers to effectively identify, monitor,
prevent and control ESG risks in their business activities. The Guidelines cover risk-management
expectations related to energy consumption, pollution and environment protection, in addition to

Page | 58



climate change.

The guidelines ask Chinese banks and insurers, for the first time, to establish grievance
mechanisms as a tool for managing the environmental, social and governance (ESG) risk of their
clients. The grievance mechanism offers a channel through which communities that are impacted
by financing or investment can be heard on the one hand, and investors can address the risks of
their financing and investment effectively and efficiently on the other.™3

The guidelines do not, however, cover banks in their role as underwriters of corporate bonds.
Article 4 of this regulation states that the “clients” to whom the banks shall pay more ESG attention
are “borrowers or the financing party”, and throughout the guidelines requirements for banks relate
to the granting of credit and investment.

5.3.5

Chinese stock exchanges have set some specific ESG reporting requirements, which are relevant
for companies issuing bonds on the capital market.

The HKEX has been a pioneer in this field with its ESG Reporting Guide first released in 2013 and
revised in 2020. Since the revision, ESG mandatory disclosure applies to all listed issuers on HKEX.
By 2025 issuers’ climate change reporting will meet global standards set by the Task Force on
Climate-related Financial Disclosures (TCFD).

SSE has also revised its Self-Regulatory Guidelines for Listed Companies No. 9 — Evaluation of
Information Disclosure in August 2023. This revision emphasises the inclusion of environmental
information in the reporting practice, thereby evaluating issuers’ information disclosure
performance. Additionally, both SSE and SZSE have updated their Self-Regulatory Guidelines for
Listed Companies - Sector-specific Information Disclosure, revised in 2022 for SSE and in 2023 for
SZSE.™*

In a coordinated move, BSE, SSE and SZSE each introduced in April 2024 a Guidance on
Sustainability Reporting by Listed Companies. The three guidances guide and regulate the
disclosure of sustainability reports and ESG reports by companies listed on these exchanges. As
an overarching principle, the guidances take a double materiality approach on sustainability
disclosure topics. They require entities not only to look at the financial materiality of sustainability
risks, but also at whether an entity’s performance in that topical area has a material impact on the
economy, society and the environment (impact materiality).

The guidances are largely aligned with international standards (ISSB’s IFRS Sustainability
Disclosure Standards and the Global Reporting Initiative Standards), which help reduce the cost of
preparation of sustainability-related disclosures for companies that are subject to various
disclosure regimes. The guidelines emphasise the importance of addressing environmental
concerns, fulfilling social responsibilities and improving corporate governance. The topics include
climate change, pollution control and ecosystem protection, rural revitalisation, ethics of science
and technology, along with a differentiated disclosure approach across the topics. Entities are also
encouraged to disclose actions and measures taken to strengthen supply-chain management,
promote sustainable development, and ensure equal treatment of small and medium-sized
enterprises. Information on product and service safety, data security, customer privacy protection
and employee-related matters are also included amongst the disclosure topics.™®

According to the guidances, sustainability reporting is mandatory for a certain range of companies
listed on SEE and SZSE, while it remains voluntary for all companies listed on BSE. Around 457
companies listed on BSE, SSE and SZSE are obliged to disclose sustainability reports and are
covered by the guidances.'* Companies required to disclose must publish their 2025 annual
sustainability reports by 30 April 2026. However, all listed companies are encouraged to apply the
guidance voluntarily to disclose their 2024 annual sustainability reports ahead of schedule.
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5.4.1

“When | got married in 1981, being here at home, | heard the monkeys screaming across the street.
When my child was sick, | would cross the road and look for some bark and leaves to treat the child.
But today we can't find anything! The company has razed everything.”

An elderly woman told two Cameroonian journalists in 2020 how her village was severely impacted
by the activities of a massive nearby rubber plantation.’™” She lived in one of the 30 villages in
southern Cameroon considered to be most impacted by Sudcam, a large rubber plantation
company. Rubber is used, among other things, for the production of car tyres, and gloves for
example during the global pandemic.

Large-scale deforestation in critical forests and the displacement of indigenous communities
without compensation were among the most notable abuses reported about the company’s
activities in Cameroon.’® Between April 2017 and April 2018, for example, Sudcam cleared about
2,300 hectares of forest.’® Before that, between 2011 and 2018, Sudcam had destroyed a tropical
forest of an estimated 10,000 ha, the size of Paris, releasing the equivalent of 11 million tonnes of
002.140

Sudcam is part of a complex governance and ownership structure, resulting in a lack of
transparency. Sudcam is an 80% subsidiary of the Corrie MacColl group, which controls many
rubber plantations in Malaysia and Cameroon through a network of subsidiaries. Its key operations
are located in Indonesia, Malaysia, Thailand, China and Africa. Particularly in Africa, Halcyon Agri's
operations are linked to the clearance of critical forests, notably in Cameroon.™

Corrie MacColl itself is a wholly owned subsidiary of Halcyon Agri, a Singapore-based multinational
corporation producing and processing rubber with an annual revenue of nearly USD 2.7 billion in
2022. In turn, Halcyon Agri is owned by the Chinese companies China Hainan Rubber Industry
Group and state-owned group Sinochem.'#?

Due to lack of corporate disclosure, it is unclear how many hectares of concession areas the
company actually operates, but it claims it has a total land concession of 58,900 hectares.' This
plantation is close to the Dja Faunal Reserve, a UNESCO World Heritage Site and home to
numerous animal and plant species, several of which are globally threatened, such as the western
lowland gorilla, chimpanzee and the forest elephant.’** The indigenous Baka communities live
within and around the reserve, which partly overlaps their customary lands. Baka depend on the
forest for their livelihoods, including agriculture, fishing, gathering and hunting.™®

Apart from the deforestation, which is clearly visible on satellite images,'*® Greenpeace Africa
documented severe human rights violations. In 2019 the organisation published a report alleging
human rights violations against indigenous Baka communities relating to Sudcam'’s rubber
operations. Baka people’s camps were destroyed, or they were forcibly displaced from their homes
and lands so that the company could accommodate plantation workers. The company restricted
access of Baka people to their agricultural, fishing and hunting areas and prevented them from
praying on the graves of their ancestors.’’ In addition, the huge population growth in the area due
to the influx of plantation workers led to intensified poaching of endangered species in the Dja
Wildlife Reserve. Under pressure from NGOs and communities, the company agreed that they
would stop clearing the lands, but they have not compensated the communities for the harm they
perpetrated.’®

Officially, Sudcam’s parent company Corrie MacColl committed in 2018 to achieving “Zero
Deforestation” across all their lands according to their statement,’* but recent sources say that
there are indications that deforestation in the region is still ongoing. Satellite images show that
between 2019 and 2021, areas have been deforested recently in a zone of five kilometres around
the plantations, totalling around 5,000 hectares.’®
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Between 2019 and 2024 (June), Sinochem - the ultimate parent company of Sudcam - issued USD
9.2 billion worth of forest-risk bonds. 95% of the value of these bonds was underwritten by Chinese
banks. The largest among them was CITIC (USD 1.5 billion). It was followed by the Bank of Ningbo,
which underwrote the issuance of USD 1.4 billion of forest-risk bonds for Sinochem, while the
China Merchants Bank helped to issue USD 669 million worth of forest-risk Sinochem bonds during
the same period.™'

5.4.2

An assessment of how the present Chinese regulations relevant for issuing shares and bonds
apply to this case, leads to the following observations:

e The three Chinese banks underwriting bond issuances by Sinochem are required by CSRC’s
Measures for the Administration of the Registration of Security Issuance of Listed Companies
issued in February 2023 to conduct due diligence for the bonds underwritten. However, the
measures do not extend the due diligence to environmental impacts of the projects funded,
and the mandatory due diligence duty of bond underwriters is limited to checking the
authenticity, accuracy and completeness of the articles of bond issuance and other related
documents. In other words, the banks are not obliged under Chinese law and regulations to
conduct due diligence in relation to the biodiversity or sustainability impacts of the bond-
supported projects.

e Nevertheless, in its Measures for the Administration of the Issuance and Trading of Corporate
Bonds, as revised in October 2023, CSRC requires that when a significant matter occurs, the
lead underwriter of the bonds who bears continuous due diligence duty must promptly report
to the stock exchange, and the latter must report to CSRC when the issuer is found to have a
significant matter that affects the issuance conditions and listing conditions. According to the
measure, such significant matters include significant changes in the projects that may affect
the allocation and utilisation plans of raised funds, or potentially result in substantial
uncertainties regarding the realisation of anticipated operational benefits from the project.
Therefore, depending on the agreed use of the funds raised by the bonds issued by Sinochem,
if the rubber plantation activities do not meet the purpose of fund use, the banks as bond
underwriters should fulfil their due diligence duty to report this as a significant matter to the
relevant stock exchanges.

e When the Draft Principles for Corporate Sustainability Disclosure — Basic Principles, published in
May 2024, are released officially, China Hainan Rubber Industry Group and Sinochem will both
be required to disclose details of their value chains, including information on sustainability
risks, opportunities and impacts related to their upstream value chain activities formed through
direct and indirect business relationships. This would require the companies to report, among
other information, on the biodiversity and human rights impacts of the operations of Sudcam in
Cameroon. The public solicitation period for the Draft Principles ended on 24th June 2024, but
the Basic Principles have not been officially released yet.

5.5

5.5.1

This chapter has described and summarised the financial regulations in China which could
potentially be relevant to align financing flows related to corporate bond issuances with the targets
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of the Global Biodiversity Framework (GBF). Table 8 assesses how far these regulations are
aligned with three essential GBF targets, based on the methodology described in Appendix 1.

Assessment criteria

1 | Financial regulations do not allow investing

in companies involved in conversion of
natural landscapes.

Justification

Colour score

Financial regulations do not make any
reference to avoiding the conversion of
natural landscapes.

2 | Financial regulations expect bond Light red Financial regulations do stimulate the
issuances to stimulate a just transition in issuance of green bonds, whose proceeds
the Agriculture, Aquaculture, Fisheries and can be used for a just transition of relevant
Forestry sectors which supports the rights sectors in China itself. But not necessarily
of workers, peasants, fisher folk, all proceeds have to be used in this way,
indigenous peoples, traditional and local social criteria are weak and the
communities. transitioning of these sectors overseas is

not in the scope of the green bond
guidelines. Normal corporate bonds are not
covered either.

3 | Financial regulations require transparency | Light red Stock exchanges have issued guidance on

of all investment flows and full disclosure
of biodiversity and social impacts of these
flows.

disclosure on biodiversity and social
impacts, but progress is expected on
stricter reporting requirements. For now,
they hardly cover impacts overseas, nor
require transparency on where funds are
invested (except for green bonds).

China's financial regulations for the capital market currently do not include explicit requirements
that prohibit companies involved in the conversion of natural landscapes from raising funds on its
capital markets. While there are guidelines and frameworks aimed at promoting sustainable
development and environmental protection, such as the Green Bond Endorsed Projects Catalogue,
these do not specifically bar investment in companies that may engage in activities leading to the
conversion of natural landscapes. As a result, investors can still provide capital to projects and
enterprises that might negatively impact natural ecosystems, highlighting a gap in the regulatory
landscape when it comes to stringent biodiversity conservation measures.

As highlighted in section 5.3, there is a complex interplay between environmental protection
policies and financial regulations in China, highlighting the need for comprehensive strategies that
integrate biodiversity conservation goals more explicitly into financial decision-making processes.

China's financial regulations, notably the Green Bond Endorsed Projects Catalogue (2021 Edition),
encourage and facilitate companies in raising funds for projects that promote a just transition in
sectors such as agriculture, aquaculture, fisheries and forestry. These efforts emphasise
environmental sustainability and the adoption of practices that restore environmental and
ecological damage, reduce ecological impact and enhance resource efficiency. However, China
does not strictly require that the funds raised from green bonds must be exclusively applied to
finance of green projects. Instead, as described in section 5.3.2, flexibility is allowed in the use of
green bond proceeds to varying extents by different regulators.

In addition, few, if any, Chinese capital market regulations address the rights of workers,
indigenous peoples, traditional communities or local communities within these sectors. The focus
remains primarily on environmental outcomes, aiming to mitigate environmental degradation and
promote sustainable development practices without explicit provisions for social equity or
community rights. As a result, while financial mechanisms like green bonds play a crucial role in
advancing environmental goals, there is a recognised need for broader social considerations to
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ensure equitable outcomes alongside environmental benefits in these sectors. Also, this
framework should more explicitly extend to the overseas activities of Chinese bond issuers.

China has established some environmental information disclosure requirements for companies,
including corporate entities, bond issuers, and listed companies. Existing specific regulations on
corporate sustainability and ESG disclosure are mainly found in the SASAC Research Report on the
Preparation of ESG Reports for Listed Companies Controlled by CSOEs (section 5.3.3), HKEX's ESG
Reporting Guide, and the Guidance on Sustainability Reporting of Listed Companies of SSE, SZSE,
and BSE (section 5.3.5). However, the SASAC research report, despite its likely de facto influence
on the CSOEs and possible reference for other companies, is recommendatory in its nature. The
guidance documents of SSE and SZSE have introduced mandatory sustainability reporting
requirements, but they do not apply universally to all listed companies, and all the sustainability
reporting requirements by BSE are voluntary. In addition, the Draft Principles for Corporate
Sustainability Disclosure — Basic Principles (section 5.3.3) do have the potential to establish China’s
first broadly applicable sustainability disclosure standards, if they are eventually formalised as a
joint ministerial regulatory document.’® Nevertheless, these Draft Principles are currently still
undergoing public consultation and thus do not have any regulatory effect yet.

Corporate bond issuers are required by the CSRC to disclose the actual use of the funds raised in
their periodic reports. However, China's ESG or sustainability reporting requirements, particularly
those related to fund-raising activities such as bond and share issuances on the capital markets,
are to a large extent voluntary rather than mandatory. Furthermore, as section 5.3.3 has shown,
although China’s environmental information disclosure requirements can be interpreted as
extending to impacts of projects overseas, not all bond issuers are subject to environmental
information disclosure regulations — that is the case only for those held criminally liable or subject
to environmental administrative penalties in China. This hampers transparency about how and
where funds raised on the Chinese capital markets are used, and limits the ability of stakeholders
to assess fully the environmental and social implications of investments funded via China’s capital
markets.

5.5.2

Below are some recommendations on how Chinese regulations related to the issuance of
corporate bonds could be improved to limit the financing of corporate activities leading to
(tropical) deforestation.

e Prohibit illegal activities and deforestation

Impose explicit requirements in financial regulations that prohibit companies to raise funds,
through issuances of (normal) bonds or shares, for illegal activities and for activities leading to
conversion of natural landscapes, biodiversity loss or human rights violations, in China or
overseas.

e Develop a Sustainable Finance Taxonomy

Develop the Green Bond Catalogue into a Sustainable Finance Taxonomy that includes sector-
specific lists of eligible activities and activities that should be avoided because they pose
significant risks to biodiversity and climate, particularly those involving deforestation and
habitat destruction.

e Enhance requirements for green bonds

Explicitly mandate that 100% of the funds raised through green bonds must be allocated
exclusively to activities aligned with the Green Bond Catalogue (to be further elaborated in a
Sustainable Finance Taxonomy) and establish clear and enforceable sanctions for issuers
found to be non-compliant with green bond regulations. Enhance independent third-party
verification and certification processes to ensure that activities funded through green bonds
are aligned with the Green Bond Catalogue (to be further elaborated in a Sustainable Finance
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Taxonomy) and that investors and stakeholders are assured about the social and
environmental impacts of their investments.

Strengthen sustainability reporting by issuers

Build on the recent guidances published by the Chinese stock exchanges and on the Draft
Principles for Corporate Sustainability Disclosure — Basic Principles to introduce comprehensive
and mandatory sustainability reporting standards for issuers, to create more transparency on
where financial flows are going and what the social and biodiversity impacts are in China and
overseas. Such disclosures need to be audited. Mandatory and audited information disclosure
in accordance with unified requirements at the time of issuance and during the lifetime of
(green) bonds, especially a unified quantitative description of environmental performance and
environmental risks, is an effective way to enhance the transparency of financial flows.

Improve due diligence by underwriters

Mandate financial institutions to conduct comprehensive ESG due diligence when underwriting
or advising on corporate bonds, or when providing other securities services, and to be
transparent regarding their due diligence processes.

Strengthen sustainability reporting by financial institutions

Make the Guidelines for Financial Institutions Environmental Information Disclosure mandatory.
This document should oblige, not just encourage, financial institutions to disclose
environmental information, including the impacts on biodiversity and human rights, in China
and overseas, of their underwriting services.

Create a grievance mechanism for the financial sector

Building on the Green Finance Guidelines for Banking and Insurance Sectors, an independent
grievance mechanism should be created for the Chinese financial sector. This should offer a
channel through which (Chinese and foreign) communities that are impacted by financing,
investment or the underwriting of bonds or shares can be heard and find access to remedy.

Hold issuers and underwriters accountable

The various Chinese regulators should act if issuers or underwriting banks do not meet the
requirements in existing regulations and the new regulations proposed above. Fines and
sanctions such as capital add-ons, concentration limits, holding board members accountable,
or (temporarily) revoking a (banking) licence should be used.
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A significant number of the shares and bonds issued by the 300 traders and producers of
forest-risk commodities in the F&F database are owned or managed by EU institutional
investors. Compared to investors from other regions, EU investors have invested in a
larger number of companies active in forest-risk commodity sectors. EU investors
therefore should make sure not to invest in companies whose activities go against the
GBF targets. This chapter looks at the transparency and due diligence regulations for EU
investors, the buy-side of the capital market, to find options to align such regulations
better with the GBF targets.

6.1

The regulatory system in the European Union consists of various institutions. Regulatory power is
divided over the EU’s main decision-making bodies, supported by specialised agencies that advise
the main decision-making bodies during the policy development process and oversee
implementation once regulations have been adopted.™3

6.1.1

Three European law-making bodies are central to the EU’s regulatory system, namely the European
Commission, the European Parliament and the Council of the European Union.

¢ European Commission

Headed by a college of 27 Commissioners, the European Commission is a supranational EU
body holding the power of initiative, meaning that the Commission is responsible for planning,
preparing and proposing new European legislation.

e European Parliament

In contrast to most parliaments, the European Parliament cannot propose new legislation itself,
but it can amend legislative proposals put forward by the Commission. In addition, legislative
proposals need to be approved by the European Parliament before they can be adopted, usually
on the basis of a simple majority vote. While the European Parliament does not have a right of
initiative, it may request the Commission to prepare a legislative proposal if the request is
supported by more than 25% of the Members of the European Parliament (MEPs).">

e Council of the European Union

The Council of the European Union (the Council) is a co-legislative institution comprising the
relevant national ministers of the respective policy areas in question. Like the European
Parliament, the Council does not have the right to initiate, but can cast amendments and needs
to approve a legislative proposal. Votes in the Council usually require a qualified majority.

The three main decision-making institutions are supported by various specialised agencies that
provide expertise during policy-making processes and, after policy adoption, work on
implementation measures covering more practical details.
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6.1.2

In the aftermath of the 2008 financial crisis, the European Union has set up a European System of
Financial Supervision (ESFS), built on two pillars combining macro-prudential supervision (through
the establishment of the European Systemic Risk Board (ESRB) and micro-prudential supervision,
coordinated by three European Supervisory Authorities (ESAs)."® The focus in this section is on
the latter, in particular on micro-prudential supervision of the European investors’ market. Two ESA
bodies are relevant in this respect, namely:

e European Securities and Markets Authority (ESMA)

The European Securities and Markets Authority (ESMA) is the European authority mandated to
ensure the integrity, transparency, efficiency and orderly functioning of EU financial markets,
and to ensure that the taking of investment risks is appropriately regulated and supervised
within EU financial markets. ESMA is an independent authority accountable to the European
institutions (the Commission, Parliament and Council). It also advises the European institutions
on issues related to its area of competence. °°

Stakeholder consultation on ESMA's policies under development is facilitated by the Securities
and Markets Stakeholder Group (SMSG), composed of thirty representatives from academia,
civil society and (financial) markets.'®’

e European Insurance and Occupational Pensions Authority (EIOPA)

The European Insurance and Occupational Pensions Authority (EIOPA) is an independent
authority mandated to regulate and supervise the EU’s insurance and occupational pensions
sectors.’®® On issues related to its expertise, EIOPA also provides advice to the European
institutions, both on request and on its own initiative.

Like the SMSG, stakeholder consultation on EIOPA’s policies under development is facilitated
by stakeholder groups composed of representatives from academia, civil society and
(financial) markets.™°

EIOPA works closely together with ESMA and the European Banking Authority (EBA) under
ESA’s umbrella. Given the focus of this chapter on the EU investors’ market, we will focus on
ESMA and EIOPA.

ESMA'’s and EIOPA’s decisions are made by their respective Boards of Supervisors, comprising the
heads of relevant competent authorities of each EU member state. In addition, representatives
from the European Commission, the ESRB and the other ESA bodies also participate in the Boards
of Supervisors, albeit only as observers without voting powers.'®

Apart from ensuring market stability and consumer protection, ESMA and EIOPA have a specific
mandate to provide guidance on the adoption of sustainability considerations in relevant EU
financial legislation and to promote their coherent implementation amongst the member states.®'
As such, ESMA and EIOPA are pivotal in addressing biodiversity risks through EU investment
regulations.

6.2

When talking about European regulations, this chapter refers to the plethora of European laws,
which in practice take one of two forms: EU regulations directly apply to (all citizens of) EU
member states after their entry into force, whilst EU directives require transposition into national
law, leaving member states some leeway in determining how to apply these rules.’®? In March 2018
the European Commission unveiled its strategy for a financial system that supports the EU’s
climate and sustainable development agenda, better known as the EU Sustainable Finance Action
Plan.’®® Several key regulations came out of this action plan which set the regulatory framework on
transparency and due diligence for investors in the European Union. They include the EU
Taxonomy for Sustainable Activities (the EU Taxonomy), the EU Green Bonds Regulation, and the
Sustainable Finance Reporting Directive (SFRD). In the sub-sections below, these key regulations
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are outlined, explaining how each one aims to address transparency and due diligence of EU
investors with a specific focus on biodiversity-related issues.

6.2.1

In 2020 the European Union adopted the EU Taxonomy Regulation for Sustainable Activities (the
EU Taxonomy) within the context of the European Green Deal. By defining criteria for economic
activities that are deemed to be environmentally sustainable, the classification system aims to
counter greenwashing and to advance sustainable investment decisions.'® As such, the EU
Taxonomy is a system of criteria to determine whether an economic activity is environmentally
friendly. Accordingly, the EU Taxonomy only classifies activities, but does not prohibit undertaking,
or investing in, economic activities that are not classified as environmentally friendly.

Designed as the EU’'s compass to achieve its sustainability goals, the European Green Deal was launched in
2019 by the Commission as a set of policy initiatives with the overarching aim of making the EU climate
neutral by 2050. To reach this target, the EU’s net greenhouse emissions should be 55% reduced by 2030
compared to 1990 levels.’6®

Under the Green Deal umbrella, the Commission has also formulated objectives to stimulate a circular
economy, just transitions, and biodiversity and ecosystem restoration. The EU Biodiversity Strategy for 2030
is part of this agenda, and includes targets such as establishing the legal protection of at least 30% of the
EU’s land area and 30% of its seas.'%®

To achieve these goals, the Commission has pledged to mobilise at least EUR 1 trillion in sustainable
investment between 2020 and 2030, including “unlocking at least EUR 20 billion a year for nature” as part of
the EU 2030 Biodiversity Strategy.’®’

The EU Taxonomy lies at the foundation of various other sustainable finance regulations. In this
way the classification system aims to advance sustainable investment decisions by linking other
regulations and directives to the EU Taxonomy, with the aim of providing incentives to investors
within the EU market to align their activities with the standards formulated in the taxonomy. These
incentives could be reputational or based on higher profit margins for sustainable finance products
like green bonds."®

According to the EU Taxonomy Regulation (Article 9), economic activities qualify as
environmentally sustainable if they contribute significantly to one or more of the following
environmental objectives:

Climate change mitigation;

Climate change adaptation;

The sustainable use and protection of water and marine resources;
The transition to a circular economy;

Pollution prevention and control;

The protection and restoration of biodiversity and ecosystems.'®®

In addition, the economic activity should:

e do no significant harm (DNSH) to any of the other environmental objectives;

e be carried out in compliance with minimum safeguards (based on the OECD Guidelines for
Multinational Enterprises and the UN Guiding Principles on Business and Human Rights);'’° and

o comply with technical screening criteria, which are formulated in a separate technical annex."”!

While recognising interlinkage with other environmental objectives formulated under Article 9, the
objective on the protection and restoration of biodiversity and ecosystems is of particular
importance for alignment with the GBF targets. Examples of economic activities that would fall
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within this category include sustainable land-use management, including sustainable agricultural
practices, sustainable forest management or the protection, restoration or conservation of
terrestrial, marine and other aquatic ecosystems.’”?

Which economic activities meet the fairly broad environmental objectives of the EU Taxonomy
needs to be further detailed in technical screening criteria. Until recently, technical screening
criteria were only developed for climate-related activities, meaning that only climate-related
activities could be taxonomy-aligned. On 1 January 2024 additional screening criteria for the
environmental objectives relating to water and marine resources, circular economy, pollution
prevention and biodiversity entered into force.”® These technical screening criteria clarify that an
economic activity can contribute significantly to the environmental objective of “the protection and
restoration of biodiversity and ecosystems” in one of the following two ways:

e by directly contributing to the protection of biodiversity and ecosystems through conservation
and restoration activities;

e through ecotouristic activities that contribute to conservation or restoration measures, either
financially or in-kind, for example by offering educational opportunities on conservation-related
topics to raise awareness on appropriate behaviour.’”*

To be considered as directly contributing to the protection of biodiversity and ecosystems, the
economic activity has to aid at least one of the following:

e maintaining the good condition of ecosystems, of species, of habitats or of habitats of species;
e re-establishing or restoring ecosystems, habitats or habitats of species towards good
condition, including through increasing their area or range.’”®

The term “good condition” is specified as “a state where the key characteristics of an ecosystem,
namely its physical, chemical, compositional, structural and functional state, and its landscape and
seascape characteristics, reflect the high level of ecological integrity, stability and resilience
necessary to ensure its long-term maintenance”."’® Adequately to assess and monitor the
ecological condition, the activity should include a detailed mapping of the area in scope and be
accompanied by a management plan and a guarantee of permanence. The latter can be achieved if
the activity takes place in an area classified as protected under international protocols or national
laws or through public or private contractual arrangement, although the regulation does not
mandate a timespan to guarantee the permanence of conservation or restoration outputs and
impacts.

Furthermore, some biodiversity-related activities can be taxonomy aligned through the technical
screening criteria related to climate change, pointing towards the interlinkages between the
various environmental objectives formulated under the taxonomy framework. For example, the
technical screening criteria on climate-change mitigation include criteria on biodiversity
conservation for the forestry sector.””” This means that an activity where the forest management
objective is to conserve biological diversity can be classified under the environmental objective of
climate-change mitigation. The technical screening criteria mention a few examples in this respect,
such as forest management in wildlife reserves and the protection of High Conservation Value
areas and key wildlife habitats. Yet the scope of these interlinked, biodiversity-related activities
remains limited.

The EU Taxonomy also sets out reporting requirements in Article 8 of the regulation, covering non-
financial undertakings, asset managers, credit institutions, investment firms and insurance
companies falling under the 2014 Non-Financial Reporting Directive (NFDR), which is now replaced
by the Corporate Sustainability Reporting Directive (CSRD, see section 6.3.1). They must disclose
how much they invest in economic activities that are taxonomy-aligned, taxonomy-eligible and
taxonomy non-eligible activities.’”®

Under the current EU Taxonomy framework, sustainability is defined in rather narrow terms to
capture only environmental sustainability criteria. Initially, the Commission’s plan was to create a
complementary Social Taxonomy framework.” In this context, the Platform on Sustainable
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Finance prepared an advisory report proposing a structure for a Social Taxonomy within the
present EU legislative environment on sustainable finance and sustainable governance.'®°
According to these experts, a Social Taxonomy could bring clarity on the definition of social
sustainability for investment and drive capital flows to activities that contribute to the realisation
of human rights. In spite of this preparatory work, the efforts to develop a Social Taxonomy
framework have stalled because of opposition from some member states, despite appeals from
civil society as well as the financial sector itself stressing the merits of a Social Taxonomy
framework.'®

6.2.2

The European Green Bonds Regulation (Regulation (EU) 2023/2631), which will enter into force on
21 December 2024, requires of a bond marketed as a “European Green Bond” that all bond net
proceeds are allocated in alignment with the EU Taxonomy.'®2 As such, the framework is linked to
the EU Taxonomy (see section 6.2.1) and classifies certain bonds as "green” or “environmentally
sustainable” to aid raising funds for sustainable investment. Bonds issued as European Green
Bond will be subjected to supervision by national competent authorities.

6.2.3

The Sustainable Finance Disclosure Regulation (SFDR) was introduced by the European
Commission as a core part of its 2018 Sustainable Finance Action Plan alongside the EU
Taxonomy.'® The regulation requires financial market participants, including certain investors
such as insurance companies, investment firms and pension funds, to disclose whether and how
ESG risks are integrated in investment policies.

In addition, financial market participants — including investors — need to disclose on their websites
where they have considered Principles Adverse Impacts (PAls) of investment decisions on
sustainability factors, including a statement on due diligence policies with respect to those PAls.
This concept aims to better display negative social and environmental impacts which investment
can have. Where PAls have not been considered, a clear reason for not doing so needs to be
disclosed.’®

The SFDR has further provisions regarding investment funds offered by fund managers to the
public. It states that funds can be categorised in accordance with differing levels of sustainability,
as laid down in Articles 6, 8 and 9 of the Regulation. This categorisation is based on how far the
funds take ESG risks into account and if the funds have sustainability objectives. If funds have
considered PAls is not mentioned amongst the defining criteria.

e Article6

Article 6 requires investors to indicate whether and how ESG risks have been considered in
investment decisions. Where ESG risks are not integrated into investment policies, financial
institutions need to provide a reason for not doing so and whether they intend to consider such
risks in the future.® Accordingly, Article 6 funds can include unsustainable investment.

e Article 8

Article 8 spells out the requirements for funds that make investments which promote
environmental and social characteristics but which do not have generating positive
environmental and social impacts as their main objective.

e Article9

Article 9 sets requirements for funds which make investment with sustainability their main
objective. These investment need to be aligned with the EU Taxonomy and benchmarked
against a designated reference index by means of measuring the chosen sustainable
investment objective.'® Subsequently, "Article 9” funds or investment have become
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synonymous with the most sustainable financial products in contemporary finance jargon in
the EU.

It is important to note that the SFDR only spells out reporting requirements and does not set any
due diligence requirements to identify and address ESG risks, including on biodiversity. Notably,
the reporting requirements under SFDR are limited as they do not require European investors —
apart from managers of investment funds — to disclose in which companies they are actually
investing. As such, the extent to which SFDR advances transparency of and on the EU investors
market remains minimal. Crucially, the regulation does not even stop fund managers from labelling
unsustainable funds as “sustainable”.’®’

Therefore, confusion still exists with respect to the definition of “sustainable investment” under the
SFDR. The European Commission opts for a discretionary approach that does not set minimum
requirements for funds to qualify as "sustainable”, but leaves it to fund managers to determine this
and to disclose the methodology through which the positive contribution of the fund is
established."®® As ESG-data provider Matter puts it, “this could be seen as a departure from the
activity-based logic employed in the EU Taxonomy”.'%

To mitigate this pitfall, ESMA recently published a report listing several recommendations to fund
managers on the use of ESG terms in funds’ names, including:

e Funds using sustainability-related terms should meet an 80% threshold linked to the proportion
of investment used to meet E&S characteristics or sustainable investing objectives of the fund;

e They should exclude companies involved with the exploration, mining, extraction, distribution or
refining of hard coal and lignite (>1% revenue), oil fuels (>10% revenues), gaseous fuels (>50%
revenue) or electricity generation with a GHG intensity of more than 100 g CO2-eq/kWh (>50%
revenue).’®

6.3

In addition to the transparency and due diligence regulations covering European investors directly,
the EU has developed corporate reporting and due diligence regulations. While these regulations
were not developed specifically for the financial sector, they could be expanded to cover some
financial institutions, including investors. Three regulations are relevant in this respect: the
Corporate Sustainability Reporting Directive (CSRD) and associated EU Sustainability Reporting
Standards, the Regulation on Deforestation-free products (EUDR) and the European Corporate
Sustainability Due Diligence Directive (CSDDD).

6.3.1

The Corporate Sustainability Reporting Directive (CSRD) was introduced in 2022 and obliges
corporations and large financial institutions on the EU market to provide sustainability-related
information. The Directive is relevant to investors in two ways. First, it lays direct requirements on
large European investment firms with respect to sustainability-related information. Second, the
CSRD is of importance because investors rely on information published by the companies they
invest in to comply with the reporting requirements under the SFDR (section 6.2.3) and with the
due diligence requirements of the CSDDD (section 6.3.3).

The CSRD builds on the 2014 Non-Financial Reporting Directive (NFDR), ®" which placed some very
broadly defined environmental and social reporting requirements on large listed (500+ employees)
companies, also including large institutional investors. With the CSRD, the European Union sets
more specific sustainability-related reporting requirements, which are developed by the European
Financial Reporting Advisory Group (EFRAG) in the European Sustainability Reporting Standards
(ESRS), and formally adopted by the European Commission.

The ESRS differentiate between three categories of reporting standards:'*?
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e Cross-cutting standards

The first set of ESRS entered into force on 1 January 2024 and covers sector-agnostic
standards. Reporting according to these ESRS applies to companies that were already
subjected to the preceding NFRD (that is, large listed companies, including large institutional
investors, with more than 500 employees) from reporting year 2024 onwards (with the first
reports expected in 2025). Other large companies, including large non-EU listed companies, will
have to start reporting on the ESRS in 2026 over financial year 2025, while listed small and
medium-sized enterprises (SMEs) will have to report in 2027 over financial year 2026, although
SMEs have the option to opt out of the reporting requirements for an additional two years.®

The cross-cutting standards are divided into two categories, one spelling out general
requirements to be applied when reporting according to ESRS. As such, these general
requirements, also referred to as ESRS 1, do not set specific reporting requirements.’* Such
cross-cutting general disclosures are spelled out in ESRS 2, which sets reporting requirements
for companies irrespective of the economic sectors in which they operate or the ESG risks and
opportunities that are most material to their line of business.’®®

e Topical standards

The topical standards focus on environmental (ESRS E1- E4), social (ESRS S1-S4) and
governance (ESRS G1) related disclosures. With respect to biodiversity, the most important
topical standard is ESRS E4 Biodiversity and Ecosystems.™®

e Sector-specific standards

The sector-specific standards are yet to be developed and will cover oil and gas, coal and
mining, road transport, agriculture, farming and fisheries, motor vehicles, energy production
and utilities, food and beverages, textiles, accessories, footwear and jewellery.™’

The disclosure requirements under ESRS 2, topical ESRS (including ESRS E4 on biodiversity and
ecosystems), and sector-specific ESRS are structured into four areas for reporting:

Governance

Strategy

Impact, risks and opportunities management, and
Metrics and targets

With respect to biodiversity-related risks, this means that companies are required, under ESRS E4,
to disclose what biodiversity and ecosystems-related risks are most material to their business
operations,. The disclosure must comprise a double materiality approach, meaning that
corporations report both on how biodiversity and ecosystem-related risks affect them, and how
their operations and activities affect biodiversity and ecosystems. Identification of these risks and
opportunities needs to be based on scenarios or forecasts that are likely to materialise and the
selection of specific scenarios/forecasts needs to be justified, including whether they are informed
by authoritative bodies such as the Intergovernmental Science-Policy Platform on Biodiversity and
Ecosystem Services (IPBES).™%®

Additionally, companies and financial undertakings in scope need to illustrate how biodiversity and
ecosystems-related considerations are integrated into their company strategies, business models
and risk-management systems. Specifically, they are required to disclose their most material
biodiversity and ecosystem risks, formulate concomitant metrics and targets and disclose whether
they are GBF-aligned. In doing so, companies and financial institutions may also disclose a
biodiversity transition plan, but this is not mandated.’®® Importantly, the disclosures under ESRS
are subject to assurance.?®

Notably, the disclosure requirements under ESRS E4 are subject to a two-year phase-in period
where financial undertakings with 750 or fewer employees do not have to report on biodiversity
and ecosystems-related risks. Additionally, financial undertakings do not have to report on their
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anticipated financial effects from biodiversity and ecosystem-related impacts, risks and
opportunities for the first year of reporting. And, furthermore, for the first three years of reporting,
they may choose to report qualitatively on these anticipated effects rather than using quantitative
indicators.2%!

In addition to ESRS requirements, financial institutions in scope of the CSRD are also required to
report under the EU Taxonomy Regulation (section 6.2.1).202

6.3.2

In 2023, the European Regulation on Deforestation-free products (EUDR) came into force,
prohibiting the import of, and trade in, products contributing to deforestation or forest degradation
worldwide. The regulation specifically focuses on a number of forest-risk commodities: cattle,
cocoa, coffee, palm oil, rubber, soy and wood, as well as products in which these commodities
have been used as input. Not all forest-risk commodities are covered: notably mining products are
not included in the EUDR scope. The regulation also does not apply to products originating from
biomes that do not fall under the EU definition of “forests”, like the Cerrado (see section 6.4.1).

Specifically, the EUDR only allows the listed forest-risk commodities on the EU market if:
e They are deforestation-free. In this context, key definitions include:

e Forests: “land spanning more than 0.5 hectares with trees higher than five metres and a
canopy cover of more than 10%, or trees able to reach those thresholds in situ, excluding
land that is predominantly under agricultural or urban land use”;

e Deforestation: “the conversion of forest to agricultural use, whether human-induced or not”;

e Forest degradation: “structural changes to forest cover, taking the form of the conversion
of: (a) primary forests or naturally regenerating forests into plantation forests or into other
wooded land; or (b) primary forests into planted forests”.2%

e They are produced in accordance with the relevant legislation of the country of production. In
this context examples of relevant legislation of the country of production include laws on
environmental protection, land-use rights, and human and labour rights. 294

e They are covered by a due diligence statement, entailing:

e The collection of information, data and documents on the type of product, its quantity,
country and, if relevant, region of production, and contact information of suppliers. The
information needs to be verifiable and kept for five years by companies after a relevant
commodity has been imported or exported;?®®

e Conduct a risk assessment, taking into account (amongst other things ) the country of
production and complexity of the supply chain, in particular difficulties in connecting
relevant products to the plots of land where they were produced;?°

e Mitigate identified risks, for example by collecting additional information, carrying out
independent audits, or building capacity of smallholders in the supply chain through
additional support.2%’

Compliance checks are carried out by national authorities periodically. In the case of non-
compliance, companies are fined proportionate to the environmental damage and value of the
commodities or products, the amount of which can be up to 4% of the company’s EU revenue.
Additionally, companies may face a temporary prohibition from trading any of the commodities
and products in scope of the regulation in cases of serious or repeated infringements.2%®

The financial sector is currently not covered by the EUDR and so the regulation does not impose
any transparency or due diligence requirements on financial institutions. The EUDR does add a
provision stating that possible inclusion of the financial sector shall be evaluated by the
Commission “no later than 30 June 2024”2 At the time of writing, however, no communications
on this evaluation have been published by the Commission.

Page |72



6.3.3

On 24 May 2024 the European Council formally adopted the Corporate Sustainability Due Diligence
Directive, which will oblige large corporations to prevent, mitigate and remedy human rights
abuses. After its publication in the Official Journal of the European Union, member states will have
two years from entry into force to transpose its requirements into national law.?°

The directive also covers financial institutions, including institutional investors, but these are only
subjected to due diligence requirements with respect to their upstream value chain, not with regard
to financial services. As such, the directive has little direct implications for EU investors, although
investment in non-compliant companies may carry additional reputational risks.

As with EUDR, the directive will be reviewed by the Commission to determine whether the due
diligence requirements should be extended to also cover financial services in the future. This
review is to take place “no later than 2 years after the date of entry into force” and if it draws the
conclusion that financial services should indeed be covered, it should be accompanied by a new
legislative proposal.?'

6.4

6.4.1

Bunge is one of the world’s largest commodity traders. This US-headquartered food commodities
producer, processor and trader is active in trading maize, palm oil, soy, sugar cane and biofuels
and has an annual revenue of USD 67 billion.?'?

Bunge is Brazil's largest agribusiness exporter, the leading national soybean processor and is
considered the soy trader with the greatest deforestation risk, through its supply-chain sourcing
from the Brazilian Amazon?'® and the extremely biodiverse but less-well-known Cerrado region.
The Cerrado, also known as “the birthplace of waters” because of its critical role in providing water
to much of Brazil, including the Amazon, is also the region from which Bunge sources 45% of its
Brazilian soy supply.?'*

Bunge is one of the traders with silos in four municipalities with the highest absolute deforestation
rates in all of the Cerrado and the greatest increase in deforestation rates.?'> Estimated by
monitoring how much deforestation occurred within 50 km of its silo network in Brazil, Bunge's
deforestation risk amounts to 87,866 hectares in 2021.2'® The company even expanded its silo
capacity in high-risk municipalities by 115,000 tons between 2019 and 2021, which will further
drive demand and with that drive deforestation as well.?'”

Bunge itself claims that “over 96%" of its monitored Brazil soybean volumes are “deforestation and
conversion-free” and the company made a public commitment to achieve deforestation-free and
native vegetation conversion-free supply chains by 2025.2'® However, these statements are at
odds with reality on the ground. Between 2021 and 2023,Bunge has been linked to the destruction
of almost 26,000 ha of forests in the Cerrado.?'

The Cerrado savanna, which lies mostly in Brazil, is the world’s most biodiverse savanna, home to 5% of the
planet’'s animals and plants.

The Cerrado is a habitat for about 200 species of mammals, 860 species of birds, 180 species of reptiles,
150 species of amphibians, 1,200 species of fish, and 90 million species of insects. Giant anteaters and
armadillos are among its 60 vulnerable animal species, 12 of which are critically endangered. Of its more
than 11,000 plant species, nearly half are found nowhere else on Earth, and local communities rely on many
of them for food, medicine and handicrafts.
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The region also locks up a massive amount of carbon, as its small trees have deep root systems. About 70%
of the biomass of this “upside-down forest” is underground. The Cerrado is also extremely important as a
source of water. Of 12 major hydrological regions in Brazil, six begin in the Cerrado, including the Pantanal,
the world’s largest wetland.??°

For all of these reasons, deforestation of the Cerrado is an unfolding tragedy. More than 1.11 million
hectares (2.74 million acres) of Cerrado forest were destroyed in 2023, an increase of 68% compared to the
previous year.??' These losses represent almost two-thirds of the deforestation suffered by all of Brazil and
about 2.4 times the destruction recorded in the Amazon - the first time that deforestation in the Cerrado has
outstripped that in the Amazon.

In addition, the company is linked to land-grabbing practices that violate the rights of indigenous
peoples and local communities. For example, a 2022 report revealed that Bunge is indirectly
sourcing soy from Brasilia do Sul, which operates a 9,700-ha soy farm on ancestral land stolen
from the Guarani Kaiowa. The community suffers a long history of violence, including the killing of
a prominent leader, Marcos Verdn, in 2003 by Brasilia do Sul employees while he was defending
indigenous lands that were alleged to have been stolen by the company.??? Bunge denies that it is
sourcing from Brasilia do Sul.??3

Bunge has not only been linked to deforestation in Brazil. In December 2022 the Environmental
Investigation Agency listed Bunge among traders purchasing palm oil from two Indonesian mills,
which it said had sourced palm fruit until earlier that year from two plantations in Kalimantan and
Sumatra that had engaged in deforestation. These plantations were respectively said to have been
responsible for 3,750 ha of deforestation between 2020 and mid-2022 (with the mill supplying
Bunge reportedly continuing to source from the plantation until August 2022) and 1,010 ha
between 2021 and 2022. 350 ha of this deforestation occurred in 2021, before this mill reportedly
ceased to source from the plantation early in 2022.22* Bunge claims these two mills “have been
blocked as far back as 2018".2%

In 2024, among Bunge’s top EU-based forest-risk investors were Crédit Agricole (USD 24 million),
Allianz (USD 12 million) and Intesa Sanpaolo (USD 8 million).?2

6.4.2

Assessment of how the present transparency and due diligence regulations for investors in the
European Union apply to this case, leads to the following observations:

e Based on the CSRD, some EU investors are required to report on their taxonomy-aligned and
taxonomy-eligible investment. However, as the EU Sustainable Finance Taxonomy framework
does not classify unsustainable economic activities, it does not create transparency on
investment in destructive economic activities like those carried out by Bunge in the Brazilian
Cerrado. Such one-sided reporting requirements risk facilitating greenwashing rather than
creating effective transparency.

e EU regulations do not prevent fund managers and other investors from investing in Bunge. The
EU Sustainable Finance Taxonomy does not have technical screening criteria (TSC) yet for the
sector in which Bunge is active, and investment funds are not required to align with the
Taxonomy. Even funds labelled as “sustainable” and qualified as Article 8 or Article 9 funds for
the SFDR can therefore still invest in Bunge.

e While importing Bunge’s deforestation-linked commodities into the EU market is illegal under
EUDR, EU regulations do not prohibit EU investors acquiring and trading in Bunge shares and
bonds.

e The CSDDD puts due diligence requirements on a company like Bunge (which also has a large
presence in the EU) and opens opportunities for communities and civil society organisations to
start civil liability cases against Bunge for not meeting the CSDD requirements. But investors
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6.5

are not covered by the CSDDD, which means that they cannot be held liable for investing in

Bunge.

6.5.1

This chapter has described and summarised the financial regulations in the European Union which
could potentially be relevant to aligning financing flows from investors with the targets of the
Global Biodiversity Framework (GBF). Table 10 assesses how far these regulations are aligned
with three essential GBF targets, based on the methodology described in Appendix 1.

Assessment criteria

1

Financial regulations do
not allow investment in
companies involved in
conversion of natural
landscapes.

Financial regulations
expect financial
institutions to stimulate
a just transition in the
Agriculture, Aquaculture,
Fisheries and Forestry
sectors which supports
the rights of workers,
peasants, fisher folk,
indigenous peoples,
traditional and local
communities.

Financial regulations
require transparency of
all investment flows and
full disclosure of
biodiversity and social
impacts of these flows.

6.5.2

This section formulates some recommendations on how the financial regulations in the European
Union could be improved to limit investment in corporate activities leading to (tropical)
deforestation and biodiversity loss.

Colour score
Light red

Light red

Yellow

Justification

EU financial regulations do not prohibit investment in
companies involved in the conversion of natural landscapes.
The SFDR expects such companies not be included in
Articles 8 and 9 investment funds, but leaves it to fund
managers how to filter out these companies.

EU financial regulations encourage financial institutions to
stimulate a just transition in relevant sectors through the EU
Taxonomy framework and the related Green Bonds
Regulation. But these regulations fall short on sector-specific
targets and do not cover social criteria related to the rights
of workers, peasants, fisher folk, indigenous peoples,
traditional and local communities. Importantly, SFDR's
definitional ambiguity with respect to “sustainable
investment” curbs the ability of the EU regulatory framework
to stimulate sectoral just transitions.

EU financial regulations do require investment funds to be
fully transparent on the companies they invest in, but this
does not apply to portfolios of pension funds and other
investors. The EU Taxonomy, SFDR, CSRD and the related
reporting standard ESRS lay down relevant requirements for
financial institutions to disclose biodiversity and social
impacts of investment flows on the portfolio level. However,
ESRS still lacks sectoral standards and not all investors are
in scope.

EU Taxonomy Regulation and related regulations (EU Green Bonds)

The EU Taxonomy aims to incentivise nature-positive investment, but as such it is only a
system of criteria to determine whether an economic activity is environmentally friendly. The
incentives should come from other regulations linked to the EU Taxonomy, but up till now the
positive incentives have been very weak and negative incentives to limit the financing of, and
investment in, corporate activities leading to (tropical) deforestation and biodiversity loss are
absent. The Platform on Sustainable Finance talks in this respect of the "binary classification”
problem: the taxonomy may identify economic activities with a significant positive impact on
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sustainability, but it does not classify harmful economic activities.??” Developing a separate
taxonomy (or broadening the present taxonomy) to classify economic activities with
detrimental environmental impacts, including on biodiversity and ecosystems, would
incentivise transparency and accountability of EU investors with respect to their investment
decisions and create further incentives to limit the financing of corporate activities leading to
(tropical) deforestation and biodiversity loss. In this respect, the EU Taxonomy is surpassed by
more recent taxonomies developed in other jurisdictions.

Additionally worrying is that the technical screening criteria for biodiversity allow for
educational activities to be classified as having a “significant contribution” to the restoration
and conservation of biodiversity and ecosystems, watering down the taxonomy'’s real-world,
direct impacts on restoration and conservation. Another shortcoming is that where
proceedings are allocated to real-world economic activities, their longitudinal effects are not
adequately safeguarded, as the requirements for a “guarantee of permanence” do not mandate
specific timelines. Bearing in mind that biodiversity and ecosystem restoration are a matter of
decades rather than years, this is a serious pitfall with respect to the ability of the taxonomy
and related regulations to contribute meaningfully to the GBF targets. 22

For many sectors, technical screening criteria are still missing. And for the sectors for which
they are developed, industry lobbying has sometimes led to decisions which go against
scientific evidence.??® Developing technical screening criteria for all sectors with high
biodiversity impacts needs to get priority, while maintaining the requirement in the taxonomy
regulation to base the criteria on “conclusive scientific evidence and the precautionary
principle”.z°

Finally, social aspects related to protecting biodiversity acknowledged by the GBF - including
protecting the rights of workers and those of indigenous peoples, traditional and local
communities - are not included in the EU Taxonomy. Developing a separate EU Social
Taxonomy, or integrating these aspects into the present EU Taxonomy, would therefore be
important. The report of the Platform on Sustainable Finance on the Social Taxonomy is a
good starting point.Z"

Sustainable Finance Disclosure Regulation (SFDR)

A strong point of the SFDR is that it requires investors not only to report on ESG risks of
sustainability issues (the financial impacts for their own portfolios), but also on the so-called
Principles Adverse Impacts (PAIs) of their investment on society and the environment. This
forces investors to evaluate sustainability factors from a double materiality perspective,
considering not only their own financial risks but also the (potential) detrimental impacts on
society and the environment. However, if not complemented by a requirement to be
transparent on which companies they actually invest in and how the impacts of these
companies are assessed, the impact assessments made by investors can stay very high-level
as civil society and other stakeholders cannot assess how they assess companies with high
deforestation risks such as Bunge (see section 6.4).

Another crucial pitfall of the Sustainable Finance Disclosure Regulation (SFDR) is that fund
managers can still label funds containing unsustainable investment as sustainable. To prevent
such greenwashing in the future, the Commission should transpose and build on the
recommendations on the use of ESG-related terminology as formulated by ESMA into formal
requirements. These labelling recommendations by ESMA will address the definition
shortcoming of the SFDR to some extent, but ESMA’s present exclusion list is solely focused
on fossil fuels and does not consider forest-risk sectors sufficiently. Therefore, the formal
requirements should be expanded on the companies to be excluded by funds labelled as
sustainable also to cover the most critical forest-risk sectors.

Additionally, biodiversity-related prerequisites for Article 9 funds should not only be grounded
in negative formulations (i.e., Do No Significant Harm). There should be minimum criteria to
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determine the positive effects of Article 9 funds on conservation and restoration objectives.
Alignment with the EU Taxonomy framework would be a cogent advancement.

Enforcing such formal requirements also depends upon strengthening regulatory supervision
to ensure that funds categorised by investment managers as Articles 8 and 9 do not comprise
unsustainable investment, as they do to date.?® It would also be good to develop an ambitious
timeline to phase out all Article 6 and 8 funds, to allow only Article 9 funds to be sold to
investors.

Corporate Sustainability Reporting Directive (CSRD)

With respect to strengthening transparency, the recently developed EU sustainability reporting
requirements comprise significant steps in the right direction. In particular, ESRS E4 on
biodiversity and ecosystems directly contributes to Targets 14 and 15 of the GBF as it requires
companies - including large institutional investors — to integrate biodiversity targets into
business strategies and risk management.

However, while investors have to justify the selection of the forecasts or scenarios they use to
identify biodiversity-related risks, ESRS E4 does not detail any criteria for scenario-based risk-
assessment modelling. To ensure that modelling approaches adequately reflect ecosystemic
realities, including the effects of environmental tipping points, scenario requirements should
move beyond conventional, linear forecast models that are traditionally used in the financial
sector to assess climate risks.?® ESRS criteria should also be more fully detailed for different
economic sectors.

Additionally, while CSRD encourages companies and financial institutions, including large
institutional investors, to develop a transition plan in line with GBF targets, those plans are not
mandatory.To strengthen the CSRD’s alignment with the targets of the GBF, EU regulators
should amend the CSRD and require companies and financial institutions, including a much
broader group of investors, to develop biodiversity transition plans in line with GBF targets.

European Regulation on Deforestation-free products (EUDR)

With respect to the European Regulation on Deforestation-free products (EUDR), it is a critical
shortcoming that the regulation does not place any responsibility on investors and other
financial institutions. The fact that EU investors are allowed to invest in the production of
commodities which are prohibited in the EU market illustrates a critical gap in the EU’'s
transparency and due diligence regulatory framework. As such, the outcomes of the impact
assessment study as envisaged in the EUDR review clause, which is ongoing at the moment of
writing this report, are eagerly awaited. Based on these outcomes, the European Commission
should present a regulatory proposal for the expansion of due diligence obligations to the
financial sector.

EU Corporate Sustainability Due Diligence Directive (EU CSDDD)

Like the EUDR, a critical shortcoming of the EU Corporate Sustainability Due Diligence Directive
(EU CSDDD) is that the directive does not cover investment directly. As mentioned, in two
years’ time the Commission will evaluate whether the due diligence requirements under the
CSDDD should be extended to also cover financial services. It is pivotal that the directive be
extended to also cover financial services. The French Duty of Vigilance Act, which entered into
force in 2017 and already covers financial services, serves as a precedent in this respect.?®*

Hold financial institutions accountable

ESMA and criminal authorities should act if investors do not meet the requirements in existing
regulations and the new regulations proposed above. Fines and sanctions such as holding
board members accountable, (temporarily) revoking a licence, or not allowing market access
for certain financial products should be used.
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A significant share of the shares and bonds issued by the 300 traders and producers of
forest-risk commodities in the F&F database are owned or managed by institutional
investors from the United States. This high proportion of US investment, spread over a
large number of companies active in forest-risk commodity sectors, means that
government policies that improve disclosure and strengthen screening criteria for
investment are particularly important interventions to undertake to ensure compliance of
the US with GBF targets. This chapter looks at the transparency and due diligence
regulations for investors in the United States, the buy-side of the capital market, to find
options to align such regulations better with the GBF targets.

71
The regulatory authorities for the securities markets in the United States are the following:

e The Securities and Exchange Commission (SEC): The SEC oversees securities exchanges,
securities brokers and dealers, investment advisors and mutual funds at the national level.
Investment banks are also regulated by the SEC. While there are many other regulators, the
SEC plays the most important role in the regulation of institutional investors.

e State regulators: Each American state has its own securities regulator, which enforces laws
that cover the same activities the SEC regulates but are limited to securities sold or persons
who sell them within each state. In addition, the states are also in charge of the regulation of
(investment by) insurance companies.

In addition, the Financial Industry Regulatory Authority (FINRA) is a non-governmental, self-
regulatory organisation that supervises and regulates the conduct of broker dealers. Its regulations
related to climate and environmental issues mainly focus on the sell-side of the capital markets.

It is important to highlight that the US is not part of the Convention on Biological Diversity (CBD),
an international treaty aimed at conserving biological diversity, which could lead to different
regulatory approaches compared with other countries that are part of the CBD.

Apart from the regulations issued by these regulators, there are also other laws which set
transparency and due diligence requirements for investors. The following sections will discuss the
regulations and laws that are relevant.

7.2

7.2.1

Based on a 1975 amendment to the Securities Exchange act of 1934, all institutional investment
managers in the United States that have more than USD 100 million or more under management
must report all their holdings of shares and bonds in a so-called Form 13F. These filings have to be
submitted electronically to the SEC’s EDGAR database, which can be searched by everyone.?3®
Institutional investors are not required to publish any ESG data.
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7.2.2

The following transparency regulations apply to companies issuing shares and bonds in the United
States:

Financial transparency regulations

Based on the Securities Act of 1933, SEC regulations include extensive requirements for
companies that are issuing shares and bonds on the stock exchange to be transparent on their
financial situation and risks, in prospectuses, quarterly and annual reports and separate stock
exchange filings. Since the 1990s, these filings have to be submitted electronically to the SEC’s
EDGAR database, which can be searched by everyone.?3¢

However, Rule 144A of the Securities Act of 1933, originally released by the SEC in 1990,
exempts issuers from public filing requirements if their securities are sold to Qualified
Institutional Buyers: investors that own and invest on a discretionary basis at least USD 100
million in securities. For these private placements, the issuers hardly have reporting
requirements. After the Sarbanes-Oxley Act was adopted in 2002, which led to a number of new
SEC regulations for companies seeking to issue public offerings, the popularity of Rule 144A
private placements increased and these were exempted from the new regulations.?*’

Enhancement and standardisation of climate-related disclosures for investors

Recently, the SEC has taken various initiatives to stimulate issuers to be more transparent also
on their exposure to climate and other ESG risks. This is indirectly beneficial for the
transparency and due diligence of investors, as it helps investors to identify biodiversity-related
risks in their portfolios. However, these initiatives only concern the potential losses that issuers
may face in the event of ESG risks materialising, and not the impacts that issuers may have on
ESG issues (double materiality).

With this objective in mind, in 2021 the SEC created the Climate and ESG Task Force to detect
ESG-related misconduct in reporting across registrants. The initial focus was to identify any
material gaps or misstatements in issuers’ disclosure of climate risks under existing rules. The
task force additionally examined disclosure and compliance matters concerning the ESG
strategies of investment advisers and funds.?%®

In March 2024 the SEC published Final Rules on the Enhancement and Standardisation of
Climate-Related Disclosures for Investors.?®® Immediately after the Rules on Climate-Related
Disclosures were published by the SEC, they were put on hold by a US Appeals Court.?*° At the
moment of writing this report, the juridical proceedings have not yet finished and the Rules
have not come into effect.?!

If the rules will come into effect, they will require that climate risk disclosures be included in a
company'’s SEC filings, such as annual reports and registration statements, rather than on
company websites. These rules allow investors to take better-informed decisions regarding
investing in public companies exposed to climate-related risks. This is defined as the actual or
potential negative impacts of climate-related conditions and events, which includes physical
risks and risks related to the transition to a less fossil fuel-dependent economy, on a
company'’s consolidated financial statements, business operations or value chains.

Physical risks include the risks created to a company’s operations or the operations in its value
chain by both acute, short-term extreme weather events such as hurricanes or floods, and by
chronic risks, such as long-term weather patterns and related effects such as rising sea levels
or sustained higher temperatures that may create a corresponding increase in exposure to
wildfires. The SEC defines “value chain” to include:

e upstream activities: activities by a party other than the company itself that relate to the
initial stages of a company’s production of a good or service; and
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e downstream activities: activities by a party other than the company itself that relate to
processing materials into a finished product and delivering it, or providing a service, to the
end user.

The SEC introduces this definition with the aim of capturing the full extent of a company’s
potential exposure to climate-related risks.?*?

The SEC Rules on Climate-Related Disclosures focus only on the risks of climate-related
conditions and events on the company itself and do not consider the impacts of the company
on climate, environment and society (the “double materiality” principle). The rules only requires
scope 1 and 2 disclosure for larger companies, if material. In an initial proposal for this rule, the
SEC considered requiring companies to disclose Scope 3 greenhouse gas emissions (GHG) in
their supply chains. Scope 3 emissions are the most significant source of GHGs from the
forest, agriculture and land sector, largely due to land conversion and deforestation,?*® as well
as methane emissions from livestock production.?** Scope 3 emissions are also the most
significant source of GHGs from financial institutions as the portfolio lending and investing of
a financial institution and the real economy impact of that financing are considered Scope 3
activities. According to the SEC, this requirement was removed from the rule because of the
large number of comments received regarding the costs of compliance, as well as the
consistency and reliability of Scope 3 data.?*®

e Californian sustainability reporting requirements

While at national level, regulations regarding sustainability reporting are fairly limited and
challenged in court, some states are moving further and faster. In September 2023 California
approved the Climate Accountability Package, a pair of bills aimed at creating sustainability
reporting requirements. The bills require reporting standards far beyond the SEC standards.

Senate Bill 253 requires companies who do business in California and have an excess of USD 1
billion in revenue, defined as “reporting entities”, to submit an annual report for Scope 1 and
Scope 2 starting in 2026. Scope 3 reporting will begin in 2027. The State Air Resources Board
must create the details of the reporting requirement by 1 January 2025.

Senate Bill 261 requires companies who do business in California and have an excess of USD
500 million in revenue, defined as “covered entities”, to submit a biennial climate-related
financial risk report. The report should be based on the work of the Task Force on Climate-
Related Financial Disclosures, established by the Financial Stability Board.?*

In July 2024 the Governor of California, Gavin Newson, in July 2024 proposed to delay the
implementation of the laws by two years.?#” But this proposal was overruled by the Californian
Senate and the original planning remains valid.?*®

7.2.3

In 2023 the SEC modified the Investment Company Act “Names Rules”, which addresses fund
names that are likely to mislead investors about a fund’s investment and risks, to prevent
greenwashing.?*® Before this modification, the rule already required registered investment funds
whose names suggest a focus on a particular type of investment (e.g. a sectoral or geographical
focus) to invest at least 80% of the value of their assets in investments which are aligned with this
focus.

However, funds focusing on ESG or sustainability were not covered by this requirement. With the
amendments, funds with particular characteristics or with a thematic investment focus, such as
the incorporation of one or more ESG factors, are now included in the regulation. To check that the
fund is investing at least 80% of its assets in line with its investment focus, the regulation sets
record-keeping requirements. This implies that the fund is required to maintain written
documentation that includes: 2%
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e The fund’s record of which assets are invested in accordance with the investment focus the
fund’s name suggests and the basis for including each such asset in the 80% basket;

The value of the fund’'s 80% basket, as a percentage of the value of the fund’s total assets;
The reasons for any departures from the 80% investment policy;

The dates that the fund identifies any departures from the 80% investment policy; and

Any notice sent to the fund’s shareholders pursuant to the rule.

The records under this requirement must be maintained for at least six years following the creation
of each required record. Another requirement is that funds must define the terms used in the
fund’s name, including the criteria the fund uses to select the investment the term describes in the
fund’s prospectus. Additionally, funds are required to report in Form N-PORT the percentage of the
fund’s assets invested according to the investment focus implied by the fund’'s name, for each
portfolio investment, whether it is included in the fund’s calculation of assets in the fund’'s 80%
basket, and the definition of the terms used in the fund’s name.

However, for funds that include sustainability terms in their names, this regulation does not set a
requirement that the assets they invest in must align with any sustainability standard or taxonomy.
It is up to the fund manager to define which assets align with the fund'’s investment focus and
name.

7.3

While they do not specifically address financial markets, a number of legislative initiatives that
address forest-related biodiversity impacts are worth mentioning.

7.3.1

On 22 May 2008, the US Congress passed a ground-breaking law banning imports of illegally
sourced plants and their products, including timber and wood products. The new law is an
amendment to a 100-year-old statute, named the Lacey Act after the Congressman who first
championed it.

To address illegal logging and other illegal plant trade, the Lacey Act now does three main things:

e Prohibits all trade in plant and plant products (e.g., furniture, paper or lumber) that are illegally
sourced from any US state or foreign country.

e Requires importers to declare the country of origin of harvest and species name of all plants
contained in their products.

e Establishes penalties for violation of the Act, including forfeiture of goods and vessels, fines
and jail time.?>

7.3.2

In December 2023 the Congress of the United States introduced the Fostering Overseas Rule of
law and Environmentally Sound Trade Act of 2021, known also as the FOREST Act of 2021. Its
main purpose is to prohibit the import of products made wholly or in part of the following
commodities if these are produced on land where illegal deforestation took place:

Cattle
Cocoa
Palm oil
Rubber
Soybeans
Wood pulp

Furthermore, it requires goods entering the United States to be subject to supply-chain traceability,
to reduce the risk of association with illegal deforestation. In addition, the FOREST act aims to
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enhance US cooperation with countries that lack adequate and effective protections against illegal
deforestation.?%?

The law would also add illegal deforestation as one of the unlawful activities listed in the anti-
money laundering statute. A report by the Financial Accountability and Corporate Transparency
(FACT) Coalition, published in October 2023, said that “critical gaps” in the US anti-money-
laundering system are vulnerable to exploitation by criminal groups, including those behind the
destruction of the Amazon, the world’s largest tropical rainforest.?5

Although the Act can be considered to give guidance to investors as well, it does not prohibit
investment in the producers of the mentioned commodities if they are produced on land where
illegal deforestation took place. At the time of writing this report, the FOREST Act has not yet been
signed into law. If it is signed into law, it will complement the Lacey Act (see section 7.3.1).

7.3.3

The proposed New York Tropical Rainforest Economic & Environmental Sustainability (TREES) Act
aims to prevent the New York State government procurement from contributing to tropical
deforestation and degradation by tightening an existing state ban on the use of tropical hardwoods
for government projects and creating a new statute requiring state contractors who deal in forest-
risk commodities to certify that their products don't drive deforestation. New York would be the
first state in the United States to implement such a policy.?%*

A predecessor to the TREES Act was introduced and approved by both houses of the New York
State legislature before being vetoed by the New York Governor in 2023. However, the TREES Act
sponsors have worked hard to address pain points in the previous bill language.

7.4

7.4.1

“Your executives tell us that Cargill is a good company, that they have pledged to end the destruction of nature.
But this is not our experience. Despite your many commitments to end deforestation, the destruction has
increased. We have lived here in the heart of the Amazon for over 4,000 years. But now our world hangs by a
thread.”

Letter of Beka Saw Munduruku to Cargill, 2023

Beka Saw Munduruku is a 21-year-old indigenous activist from Sawre Muybu, an Amazonian village
in Brazil. She travelled more than 6,400 kilometres in October 2023 to hand over a letter to the
Cargill family in Minneapolis. The letter called on the owners to stop destroying the Amazon
rainforest and its people.?%® The letter further explained that Beka and her community, while
defending their lands, had faced violence and intimidation. Beka's action followed decades of
human rights abuses and deforestation in the supply chain of America’s largest privately held
company.25¢

Cargill is one of the world’s largest agricultural companies, with annual revenues of up to USD 177
billion (2023). The company is a major processor of livestock, with an annual estimated slaughter
capacity of 604 million chickens and 8 million cows. Cargill also processes and trades soy, palm
oil, rapeseed, maize, wheat, barley, sorghum, cocoa and cotton and yearly produces around 19.6
billion tonnes of animal feed.?>” The company operates in 70 countries, including those with the
largest areas of tropical forests, including Brazil, Indonesia, Peru and Colombia.?*® Cargill is
privately owned and has many members of the family as shareholders and executives in the
company.?®

Cargill is a major exporter of soy from Brazil and, for decades, has been linked to numerous cases
of deforestation and human rights violations in its supply chain, with a record of backtracking on
its policy promises. In 2018 the company was fined for sourcing 600 tonnes of soy from illegally
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deforested land in the Cerrado.?®® Between 2019 and 2022, 35 Brazilian deforestation cases were
potentially linked to Cargill, with the company confirming that it had trading links to 14 of these
cases.?®’ In 2022 it was reported that eight farms supplying Cargill were responsible for 24,719
deforested hectares, of which 613 ha were considered to be illegal clearance. Cargill
acknowledged the supplier relationships but stated that they “buy from leased areas of those
related companies, from lessors who are in compliance with the Brazilian laws and Cargill public
commitments.” 262

By the end of 2023 the Realtime Deforestation Monitoring Reports had identified 66,914 ha of
deforestation since the start of 2021 on Amazon and Cerrado properties of suppliers with potential
links to Cargill.2%3 Cargill's estimated deforestation risk linked to individual traders by looking at
how much deforestation occurred specifically within 50 km of its silo network in Brazil amounts up
to 63,701 hectares.?%* In November 2023 Cargill announced an accelerated commitment to
eliminate deforestation and land conversion from its direct and indirect supply chain of key row
crops in Brazil, Argentina and Uruguay by 2025.26%

Next to deforestation, leading environmental and human rights organisations have reported
numerous abuses, including slave labour and child labour,?%¢ the violation of indigenous peoples’
rights, and the lack of adequate environmental or human rights due diligence on Cargill's soy
supply chains and operations in Brazil.2%” For example, in May 2023 allegations of land grabbing of
traditional lands in the city of Abaetetuba (in the Amazon Para state) were followed by two court
cases, leading to the recommendation to suspend Cargill’s licence request process for the
construction of a planned USD 178 million river port here. In October 2023 the federal prosecutor
launched a criminal probe into the acquisition of the land related to this port.268

Cargill has also been accused of deforestation and other forms of ecosystem conversion via
producers of palm oil in Southeast Asia, cocoa in Cote d'lvoire, and maize and soy in Bolivia.?®® In
2021 Cargill's supply chain was linked to over 15,000 ha of deforestation and other ecosystem
conversion related to soy production in Bolivia.?’° Southeast Asian palm oil suppliers potentially
linked to Cargill were responsible for 59,280 ha of deforestation between 2015 and 2022.2"

Top US-based investors in Cargill include Prudential Financial, Blackrock and MetLife. These
financial institutions held forest-risk bonds issued by Cargill worth USD 15 million, USD 11 million,
and USD 8 million respectively, in 2023.272

7.4.2

Assessing how the present transparency and due diligence regulations for investors in the United
States apply to this case, leads to the following observations:

e The SEC Rules on Climate-Related Disclosures are not yet effective. But even when they become
effective, they will only apply to public companies and public offerings. As a private company,
Cargill is not required to comply with these rules.

e The updated Investment Company Act “Name Rules” does not prevent investment funds from
investing in Cargill, even if the fund’s strategy and name refer to ESG, sustainability or
biodiversity. Funds are required to invest 80% of their assets in securities which are aligned
with their strategy, but the fund managers can use their own selection mechanism to do this.

e The FOREST Act 2021, which has not been signed into law yet, will prohibit the import into the
US of products made wholly or in part of some commodities such as soybeans, palm oil and
cocoa that are produced on land where illegal deforestation took place. Given that Cargill
sources such products from countries with extensive tropical forests, such as Brazil and Peru,
and that Cargill was found to source soy from illegally deforested land several times (see
section 7.4.1), the Forest Act 2021 might restrict Cargill's imports into the US when it becomes
effective. However, the law does not prevent investors from investing in the bonds issued by
Cargill.
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7.5

7.5.1

This chapter has described and summarised the financial regulations in the United States which
could potentially be relevant to aligning financing flows from investors with the targets of the
Global Biodiversity Framework (GBF). Table 11 assesses how far these regulations are aligned
with three essential GBF targets, based on the methodology described in Appendix 1.

Assessment criteria Colour score Justification

1

Financial regulations do not
allow investing in companies
involved in conversion of
natural landscapes.

Financial regulations do not prohibit investment in
companies involved in conversion of natural landscapes.

Financial regulations expect
financial institutions to
stimulate a just transition in
the Agriculture, Aquaculture,
Fisheries and Forestry sectors
which supports the rights of
workers, peasants, fisher folk,
indigenous peoples, traditional
and local communities.

Financial regulations do not expect financial institutions
to stimulate a just transition in the Agriculture,

Aquaculture, Fisheries and Forestry sector. There are no
plans to develop a Sustainable Finance Taxonomy in the
US, which would inform how financial institutions should
identify sustainable activities to allocate their resources.

3 Financial regulations require Light red Financial regulations do require large institutional
transparency of all investment investors to be fully transparent on the companies they
flows and full disclosure of invest in. Investment funds with a focus on ESG are
biodiversity and social impacts required to invest 80% of the value of their assets in
of these flows. investments related to ESG, but it is left to fund managers

to determine which investment meet this criterium.
Investors are not required to report on biodiversity and
social impacts of their investments.

7.5.2

This section formulates some recommendations on how the financial regulations in the United
States could be improved to limit investment in corporate activities leading to (tropical)
deforestation and biodiversity loss.

Adopt the Global Biodiversity Framework

As a starting point, the United States should join the 196 countries which have adopted the
Kunming-Montreal Global Biodiversity Framework (GBF) in December 2022. By adopting the
GBF and aligning its financial regulations with the GBF targets, the United States would not only
give support to the ambitious pathway to reach the global vision of a world living in harmony
with nature by 2050, set out by the GBF. It would also help to create a global level playing field
for banks and investors, when it comes to integrating social and biodiversity risks and impacts
in decision making processes and operating practices in the financial sector.

Improve corporate disclosure standards on climate, biodiversity and social impacts

To help investors understand the climate, social and biodiversity impacts of their investment in
American companies, the SEC should require companies to take a “double materiality”
approach by reporting on the financial risks of social and environmental factors for their
operations as well as on the impacts of their corporate activities and supply chains on the
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environment and society. Companies should be required to disclose how biodiversity and
social risks and impacts are integrated into their company strategy and business models. This
includes establishing metrics, setting targets and creating a transition plan to address
environmental and social risks and impacts, and reporting transparently on these aspects.

Abolish the disclosure exemptions for private placements

Make sure that issuers choosing for private placement of bonds to investors meet the same
reporting requirement as issuers of securities on the stock exchange. Expect these issuers to
take a “double materiality” approach as well in their reporting on the financial risks of social
and environmental factors for their operations as well as on the impacts of their corporate
activities and supply chains on the environment and society.

Sustainable Finance Taxonomy

Following in the footsteps of the EU and many other jurisdictions, a Sustainable Finance
Taxonomy should be developed to classify economic activities that are sustainable as well as
activities that are unsustainable. The taxonomy should be aligned with other major national
and regional taxonomies to allow interoperability and usability. It should encompass the key
social and environmental issues, including biodiversity, and contain a list of unsustainable
activities and Technical Screening Criteria (TSC) for all biodiversity-risk sectors. This would
allow investors to identify which companies are meeting environmental standards and
developing business strategies which avoid deforestation and biodiversity loss. Currently, there
are no plans in the US to launch a Sustainable Finance Taxonomy.

Green Bonds Framework

The US should advance in developing a regulatory framework for green bonds, including norms
related to the process of issuing green bonds, disclosure requirements and standardisation of
green activities with a Sustainable Finance Taxonomy to prevent greenwashing. All green
bonds net proceeds must be allocated in accordance with activities that are classified as green
in a sustainable taxonomy. Furthermore, while there are various international principles on
issuing green bonds, national guidelines related to this process would help issuers to enhance
the process of issuing green bonds according to other regulations in the United States.
Additionally, the SEC must mandate issuers of green bonds to disclose on a regular basis in
which activities the proceeds are being invested. This would increase transparency for the
investors and prevent greenwashing.

Name rules for funds

Once the US has developed and adopted a Sustainable Finance Taxonomy, the SEC should also
consider aligning the Investment Company Act “Names Rules” to this taxonomy. Therefore, for
funds that incorporate in their names ESG-related terms, the SEC could ensure that the assets
included in the fund portfolio are related to sustainable activities defined by the taxonomy. The
SEC has noted that the wide range of ESG-related terms, along with changing investor
expectations for terms such as “sustainable” and “socially responsible,” increases the
likelihood of investor confusion and potential “greenwashing” in fund names.?’3 Therefore,
since a Sustainable Finance Taxonomy has not been established yet in the US, the SEC could
use internationally recognised sustainability standards or rankings as a guide to determine
which assets related to ESG projects or activities could be included in a fund portfolio labelled
with ESG terms.

Sustainability due diligence requirements

The US could also consider requiring large companies, including financial institutions, to
prevent, mitigate and remedy environmental impacts and human rights abuses related to their
own operations and value chain, as happens with the EU Corporate Sustainability Due Diligence
Directive. The requirement should involve the identification of the most important social and
environmental impacts caused by, contributed to or directly linked to the company and the
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value chain. After identification, the company should act on stopping or mitigating these
impacts and providing remedy. Implementing these measures would enable investors to
identify corporations that have adopted reliable actions to address environmental and social
issues. And it would force large investment firms to develop such strategies themselves.

FOREST Act

Pass the FOREST Act so that it becomes legally binding and develop the relevant procedures
and protocols for its implementation. Include financial institutions in the scope of the Act, so
that they are not allowed to finance, or invest in, companies which export or import the
products which are prohibited from imports into the US.

Hold financial institutions accountable

SEC and criminal authorities should act if investors do not meet the requirements in existing
regulations and the new regulations proposed above. Fines and sanctions such as holding
board members accountable, (temporarily) revoking a licence, or not allowing market access
for certain financial products should be used.
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The possible improvements of financial regulations in the five different jurisdictions
identified in the preceding chapters are summarised in this chapter. Based on these
findings and other relevant literature, we present a set of general recommendations to
financial regulators and legislators across the world on how to integrate biodiversity and
human rights criteria in financial regulation and to ensure alignment with the GBF
targets.

8.1

The analyses in the previous chapters are summarised in Table 12, showing the most urgent and
critical reforms which could be implemented in the five different jurisdictions to integrate
biodiversity and human rights criteria in financial regulations. The reforms are categorised on the
basis of the regulation categories we defined in Chapter 2.

This list is intended as a starting point for discussion. It was beyond the scope of this research to
consult a broad array of stakeholders on the recommendations. Effective policy development will
require a diverse array of stakeholder involvement - including environmental defenders,
indigenous peoples and other groups most impacted by biodiversity and human rights-related risks
and opportunities.

As we focused per jurisdiction on particular types of financial institution, and to limit the size of
Table 12, the table does not repeat for each jurisdiction the full list of recommendations which are
applicable to all jurisdictions that aim for alignment of their financial regulations with the GBF
targets. The full list of recommendations for all jurisdictions is presented in section 8.2.

Jurisdiction Regulatory category Suggested reforms of financial regulations

Indonesia  Financing of e Include technical screening criteria for biodiversity-risk sectors in
sustainable activities the Indonesia and ASEAN Taxonomies and include a list of eligible
activities that contribute positively to biodiversity and human
rights as well as a list of unsustainable activities.

Financingof e Make a transition plan mandatory for all banks and financial
sustainable activities institutions, which aligns their portfolios with the taxonomies.
Risk management ¢ Give guidance to banks on how to deal with biodiversity-risk

sectors by strengthening the existing palm-oil financing guidelines
of financial regulator OJK and develop other sector-specific
financing guidelines.

Risk management e Require banks to measure and report on their biodiversity-related
exposure and impacts at the portfolio level, to be transparent
about which companies they finance, and to integrate biodiversity
impacts in their risk-management systems.
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Jurisdiction Regulatory category

Brazil

Risk management

Risk management

Monetary policy

Proper functioning of
financial markets

Protecting human
rights and the
environment

Proper functioning of

financial markets

Financing of
sustainable activities

Risk management

Monetary policy

Risk management

Risk management

Risk management

Risk management

Suggested reforms of financial regulations

Due diligence requirements for banks on social and environmental
risks and impacts need to be broadened from their direct clients
to the entire corporate groups these belong to.

Introduce lower reserve requirements for sustainable finance
products and higher capital requirements — and even limits - on
exposures to companies harmful to biodiversity and human rights.

Include biodiversity and human rights criteria in the Bank
Indonesia’s collateral list and asset purchase programme, and
introduce preferential borrowing rates for sustainability-linked
loans.

Apply strong fines and sanctions to hold banks accountable for
living up to the requirements on biodiversity and human rights in
existing regulations and the new regulations proposed above.

Strengthen social and environmental restrictions on rural credit
and apply the same restrictive criteria to credit for downstream
companies which can create negative social and environmental
impacts via their supply chains.

Set a clear framework for investment products such as CRAs,
LCAs and FIAGROs, similar to the requirements for rural credit,
including transparency on the companies and rural properties
being financed.

Finalise and launch a Brazilian Taxonomy for Sustainable Finance,
with sectoral guidance for sectors with high biodiversity risks.
Preferably, the taxonomy should also define which activities
should be avoided and it should be linked to other types of
financial regulation.

Strengthen the screening policies of state-owned banks BNDES
and Banco do Brasil to make sure they follow the Brazilian
Sustainable Finance Taxonomy and support the GBF targets.

Strengthen biodiversity and human rights criteria in the collateral
list of the Central Bank of Brazil (BCB) and introduce them for
BCB’s asset purchase programme. Also introduce preferential
borrowing rates for sustainability-linked loans.

Require banks to measure the biodiversity impacts of their
financing and to integrate biodiversity impacts in their risk-
management systems.

Introduce lower reserve requirements for sustainable finance
products and higher capital requirements — and even limits on —
exposures to companies harmful to biodiversity and human rights.

Require banks to develop transition plans in their Policy of Social,
Environmental, and Climate Responsibility (PSRAC) for sectors
with a high impact on biodiversity such as agriculture, livestock
and forestry.

Improve the Social, Environmental, and Climate Risks and
Opportunities (GSRAC) Report by expecting transparency on the
companies being financed by the bank and by requiring a regular
assessment of the impacts of the bank’s financing decisions on
environmental and social issues.
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Jurisdiction

China

European
Union

Regulatory category  Suggested reforms of financial regulations

Proper functioning of
financial markets

Protecting human
rights and the
environment

Financing of
sustainable activities

Financing of
sustainable activities

Proper functioning of
financial markets

Corporate disclosure

Risk management

Risk management

Protecting human
rights and the
environment

Proper functioning of
financial markets

Financing of
sustainable activities

Proper functioning of
financial markets

Apply strong fines and sanctions to hold banks accountable for
living up to the requirements in existing regulations and the new
regulations proposed above.

Impose explicit requirements in financial regulations that prohibit
the raising of funds, through issuances of (normal) bonds or
shares, for illegal activities and activities leading to biodiversity
loss or violations of human rights (in China or overseas).

Develop the Green Bond Catalogue into a Sustainable Finance
Taxonomy that includes sector-specific lists of eligible activities
and activities that should be avoided

Explicitly mandate that 100% of the funds raised through green
bonds must be allocated exclusively to activities aligned with this
Sustainable Finance Taxonomy.

Enhance independent third-party verification and certification
processes to ensure that activities funded through green bonds
are aligned with the Taxonomy and assure investors and
stakeholders of the authenticity and environmental impact of their
investment.

Introduce comprehensive and mandatory sustainability reporting
standards for issuers, to create more transparency on where
financial flows are going and what the social and biodiversity
impacts are in China and overseas.

Mandate financial institutions to conduct comprehensive
Environmental, Social and Governance (ESG) due diligence when
underwriting or advising on corporate bonds, and to be
transparent regarding their due diligence processes.

Make the Guidelines for Financial Institutions Environmental
Information Disclosure mandatory. This document should oblige,
not just encourage, financial institutions to disclose environmental
information, including the impacts on biodiversity and human
rights, in China and overseas, of their underwriting services.

Create a grievance mechanism for the financial sector, offering
(Chinese and foreign) communities that are impacted by financing,
investment or the underwriting of bonds or shares a channel to be
heard and find access to remedy.

Apply strong fines and sanctions to hold issuers and underwriting
banks accountable for living up to the requirements in existing
regulations and the new regulations proposed above.

Develop the EU Taxonomy further by also classifying harmful
economic activities, adding technical screening criteria for more
sectors and activities, and mandating specific timelines for the
present category biodiversity conservation. Complement the
taxonomy with a Social Taxonomy which covers human rights
issues.

Amend the Sustainable Finance Disclosure Regulation (SFDR) by
requiring investors to be transparent about the companies they
actually invest in and how the impact of these companies on
society and the environment is assessed.
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Jurisdiction

United
States

Regulatory category

Proper functioning of
financial markets

Proper functioning of
financial markets

Corporate disclosure

Protecting human
rights and the
environment

Protecting human
rights and the
environment

Proper functioning of
financial markets

Protecting human
rights and the
environment

Corporate disclosure

Corporate disclosure

Financing of
sustainable activities

Financing of
sustainable activities

Proper functioning of
financial markets

Protecting human
rights and the
environment

Protecting human
rights and the
environment

Suggested reforms of financial regulations

Introduce clear labelling requirements for investment funds by the
European Securities Markets Authority (ESMA), which include
biodiversity criteria.

Develop an ambitious timeline to phase out all investment funds
defined in Articles 6 and 8 of the Sustainable Finance Disclosure
Regulation (SFDR), to only allow Article 9 funds to be sold to
investors.

Amend the Corporate Sustainability Reporting Directive (CSRD) to
require companies and financial institutions to develop
biodiversity transition plans in line with GBF targets and further
detail ESRS criteria for different economic sectors.

After the review of the European Regulation on Deforestation-free
Products (EUDR), due diligence obligations related to forest-risk
commodities should be expanded to the financial sector.

Expand the scope of Corporate Sustainability Due Diligence
Directive (CSDDD) by also applying the due diligence requirements
to the financing and lending activities of financial institutions.

Apply strong fines and sanctions to hold investors accountable for
living up to the requirements in existing regulations and the new
regulations proposed above.

Adopt the Global Biodiversity Framework, thereby committing to
integrate biodiversity and its multiple values into policies and
regulations.

Require security issuers to report on biodiversity and human rights
risks and their risk-management strategies from a double
materiality perspective.

Abolish the disclosure exemptions for private placements.

Develop a national Sustainable Finance Taxonomy which
encompasses the key social and environmental issues, including
biodiversity, and contains a list of unsustainable activities and
Technical Screening Criteria (TSC) for all biodiversity-risk sectors.

Develop a regulatory framework for green bonds, including
guidelines to issue green bonds, disclosure requirements on
where the proceeds are invested and standardisation of green
activities with the Sustainable Finance Taxonomy.

Mandate fund managers who label their funds with terms related
to Environmental, Social and Governance (ESG) or sustainability
criteria, to align their investment with the national Sustainable
Finance Taxonomy or with internationally recognised
sustainability standards or rankings.

Develop and launch sustainability due diligence requirements for
major companies, including financial institutions, similar to the EU
Corporate Sustainability Due Diligence Directive.

Pass the Fostering Overseas Rule of law and Environmentally
Sound Trade (FOREST) Act so that it becomes legally binding and
include financial institutions in the scope of the Act.
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Jurisdiction Regulatory category ' Suggested reforms of financial regulations

P_FODGF_ functioning of = e Apply strong fines and sanctions to hold investors accountable for
financial markets living up to the requirements in existing regulations and the new
regulations proposed above.

8.2

This section develops a set of general recommendations to financial regulators and legislators
across the world on how to integrate biodiversity criteria in financial regulation and to ensure
alignment with the GBF targets. At the 15th Conference of the Parties to the Convention on
Biological Diversity, countries agreed to review and update their National Biodiversity Strategy and
Action Plans (NBSAPs) and to develop, update and implement national Biodiversity Finance Plans
(BFPs). The NBSAPs serve as the basic policy framework for the implementation of the CBD at the
national level and BFPs aim to close the biodiversity financing gap and support efforts to achieve
the NBSAP targets.?’”# The recommendations in this section can help countries with this effort.

The recommendations are grounded in the five principles the Forests & Finance Coalition aims to
achieve: 2’

Halting and reversing biodiversity loss;

Respecting and prioritizing the rights of indigenous peoples and local communities;
Fostering a just transition which puts community rights and ecology central,
Ensuring ecosystem integrity; and

Aligning institutional objectives across sectors, issues, and instruments.

The recommendations are grouped according to the type of regulations described in Chapter 2. As
explained there, this report uses a broad definition of financial regulations, beyond what is
normally defined as financial regulation or supervision. This definition encompasses all types of
government laws, regulations and guidelines which have impact on how financial institutions
operate, especially when it comes to the financing of, and investment in, companies in the real
economy. This broader definition also deals with the problem that, in many jurisdictions, central
banks and other financial regulators might argue that it is beyond their mandate directly to include
biodiversity and human rights criteria in their regulations. A study of 135 financial regulators
across the world found that only 12% have explicit sustainability mandates, while 40% are
mandated to support the government’s policy priorities, which mostly include sustainability
goals.?’6

However, as the Network for Greening Financial System (NGFS) has argued, there are good
reasons to integrate biodiversity risks into financial regulations: “While governments bear the
primary responsibility for mitigating and reversing biodiversity loss, the financial sector too has an
important role. It should align itself with the transformations that are necessary to deliver a global
economy that is positive for nature. Financial regulators and central banks can and must enable
the greening of the financial system; this role is not inconsistent with their mandates for price and
financial stability.”?”’

Our recommendations on how regulators and legislators in all countries could take up this
challenge are based both on the conclusions emerging from the analyses of existing regulations in
the five jurisdictions dealt with in this report and on a literature review across a range of reports
and policy briefs. These include publications by NGOs, financial sector networks, think tanks and
intergovernmental bodies, including publications by WWF, RAN, Finance Watch, Reset Finance,
Network for Greening the Financial System, the Sustainable Finance Lab, the High-Level Expert
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Group on scaling up sustainable finance in low- and middle-income countries, and other
organisations and groups.

8.2.1

Prudential regulations are essential to ensure proper risk management by financial institutions and
the stability of the financial system. As discussed in section 2.1, climate risks are already included
in prudential regulations in many jurisdictions, for example by incorporating climate-related
scenarios into stress tests. Because of the significant impact of corporate activities on biodiversity
and human rights, while many sectors (e.g. agriculture, fisheries, pharmaceuticals) and entire
economies depend heavily on biodiversity, integrating biodiversity and human rights’ risks into
prudential regulations must be the next step. A number of recommendations may be put forward
to reach this goal:

e Prudential regulations should require banks and investors to integrate biodiversity and human
rights risks and impacts, based on a double materiality approach, in their risk-management
processes and strategies. The management of such risks and impacts should be deeply
integrated into strategy development and operations, including risk protocols, due diligence
and KYC (Know Your Customer) processes, and in the key banking products and business
lines, both in corporate and retail banking.

e Funding provided to a specific company is often lent to a subsidiary, parent or sister company
within the same corporate group, as defined by the Accountability Framework Initiative.?’8 It is
therefore important that the due diligence requirements for banks and investors on social and
environmental risks and impacts are broadened from their direct clients and investees to the
entire corporate group they belong to.

e Based on a deep understanding of the biodiversity and human rights risks and impacts in their
portfolio, financial institutions should be expected to develop a transition plan to address these
risks and impacts, with clear objectives and time-bound targets. The transition plan should
consist of sector-specific policies which detail which standards the financial institution
expects companies to comply with. The transition plan should also clarify how companies will
give concrete support to clients and investee companies in changing business practices or
products to address their negative impacts on biodiversity and human rights. If clients or
investee companies cannot, or do not want to, take such steps, the financing relationship
should be ended. 27

e The ultimate responsibility for the management of biodiversity risks and impacts should be
delegated to (a member of) the board of directors. Remuneration of the board of directors and
the relevant senior managers (for example, heads of business lines, country/regional offices, or
sectoral divisions) should depend on the environmental and social KPIs set for the bank
collectively and for each division.°

e To manage biodiversity risks and impacts properly, financial institutions should be required to
invest in the necessary expertise inhouse, commensurate to their mandate, tasks and
responsibilities.?®!

e For any project finance products, and in particular for projects in biodiversity-rich areas,
commercial banks must be required to use credible third-party-verified biodiversity and human
rights assessment tools. The minimum requirements should include at least using pre-
developed off-the-shelf satellite-based maps. On-site inspections must occur for all large-scale
projects and projects in biodiversity-rich locations, and to check if the principle of Free, Prior
and Informed Consent (FPIC) has been applied consistently in relation to affected indigenous
peoples and local communities.
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To prevent the potential build-up of systemic risk, the exposure of banks to high biodiversity-
risk activities should be limited?®? and the capital requirements for loans to companies involved
in biodiversity-risk activities should be significantly higher. Prohibitive reserve requirements of
up to 100% may be imposed on loans to the sectors accounting for the worst impacts on
biodiversity and climate.?®

Biodiversity risks should be integrated into system-wide stress tests for the banking and
insurance sector and guidelines should be developed for financial institutions on how to
perform such stress-tests.?8

To make sure that the above recommendations on risk management are adopted by as many
jurisdictions as possible, to avoid financial flows being redirected to jurisdictions with lower
standards, the Basel Committee on Banking Supervision (BCBS) should integrate these
recommendations in a Green Basel Capital Accord. The BCBS is the primary global standard
setter for the prudential regulation of banks, responsible for the Basel Capital Accord which
guides financial regulations worldwide. Its 45 members comprise central banks and bank
supervisors from 28 jurisdictions.?8

8.2.2

For the proper functioning of financial markets, it is important that consumers and other
stakeholders receive the necessary information to make informed decisions. In this respect,
information on the exposure of financial institutions to biodiversity risks and on the impact of their
financial services and products on biodiversity and human rights is crucial. This information
provision could be enhanced by the following steps:

All institutional investors, including pension funds and insurance companies, should be
required to disclose publicly a list of their investee companies on a quarterly or annual basis,
together with the amounts invested per company.

Banks should be required to publish annually a detailed breakdown of their loan portfolio by
economic sector, for example based on the first four digits of NACE and ISIC.

All financial institutions must be required to report on their biodiversity exposure and impacts
on a portfolio level, with detailed reporting on key sectors including marine fisheries, tropical
agriculture, forestry, metals and mining, infrastructure and others. Reporting guidelines need to
be based on recognised sustainability reporting frameworks, such as GRI, and
recommendations of civil society organisations and representatives of indigenous peoples,
womens’ groups, traditional and local communities. The reporting should cover the progress
made with the financial institution’s transition plan, as well as the complaints the financial
institution has received on the biodiversity and human rights impacts of its financing and
investment. External verification or independent assurance of this biodiversity reporting is
necessary by credible auditors with the relevant experience, competencies and skills.?%

Financial institutions must be required to prove any biodiversity-related claims made about
their products, services or specific portfolios or funds. Any such claims must be credibly
verified by an independent qualified party free from conflict of interest.

Investment funds need to be categorised and labelled, based on sustainability criteria related
to their impacts on the environment and society. This categorisation and labelling can be
linked to a Sustainable Finance Taxonomy (see section 6.2.1) to define how companies and
their activities can be categorised.

As a next step after the categorisation of investment funds, an ambitious timeline would be
needed to phase out the offering of investment funds on the market which are investing in
companies with strong negative biodiversity impacts. This could be achieved by gradually
raising the required baseline percentage of taxonomy-aligned investment for all investment
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funds and requiring all investment funds to align with the Do No Significant Harm (DNSH)
criteria in the taxonomy.

e Like investment funds, bank accounts and insurance products should also get a sustainability
label, as clients should be informed about what impacts on biodiversity and human rights are
the consequence of their choice of certain financial products.

8.2.3

Apart from targeting inflation and ensuring price stability, the monetary policy instruments used by
central banks (see section 2.3) can also contribute to better environmental and social outcomes.
The following recommendations are relevant in this respect:

e Through their quantitative easing programmes, many central banks try to regulate the supply of
money by buying or selling securities on the open market. To counter the relatively higher
negative impact of an expansionary monetary policy on the interest rates charged by banks to
more sustainable companies?’ and to contribute to the climate transition, central banks
should opt for “green quantitative easing”. This means that they prioritise bonds from issuers
and sectors which make a more positive contribution to biodiversity and human rights, thereby
incentivising all market players to invest more in such bonds and less in bonds of companies
which have negative impacts.?®

e Central banks should give preference to genuinely and verifiably green, social and sustainable
bonds in their collateral frameworks, while simultaneously excluding bonds from companies
with negative impacts on biodiversity and human rights.?®® Alignment of the collateral
framework with the Sustainable Finance Taxonomy (see section 6.2.1) could help in this
respect.

e Central banks should introduce or reinforce lending facilities by offering a reduced interest rate
to banks and other financial institutions for the financing of activities benefiting the transition
to a sustainable economy.?® This would help financial institutions to finance genuinely
sustainable and socially just activities, including those contributing to biodiversity
conservation. As it is crucial to ensure a proper use of these facilities, alignment with the
Sustainable Finance Taxonomy (see section 6.2.1) is useful.

e Central banks need to assess the contribution of their own investment portfolios to negative
biodiversity and human rights impacts. By addressing those impacts through engagement with
investee companies and exclusions, they set an example for all institutional investors how to
align a portfolio with the GBF targets. %

8.24

As discussed in section 2.4, regulations on money laundering and financial crime are focused on
preventing the proceeds of crimes being spent or invested in assets in the legal economy. There is
less attention on the financing of companies which might use this funding to commit crimes,
including activities which violate laws and regulations on land use, human rights and
environmental protection, in their own jurisdiction or elsewhere. The following recommendations
are relevant in this respect:

e Money laundering regulations should pay more attention to the financing of companies which
might use this funding to commit crimes. There should be a strict no-tolerance policy on
financing companies if they are not able to demonstrate clear adherence to all legal
requirements in the areas where they operate. Companies requesting financing should also be
able to demonstrate that their subsidiaries, affiliates and commodity suppliers adhere to all
legal requirements related to land use, human rights and environmental protection.

e Money laundering regulations should align well with prudential regulations (see section 8.2.1)
to ensure that banks and investors integrate biodiversity risks and impacts, based on a double
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materiality approach, in their due diligence and Know Your Customer (KYC) processes. This
due diligence should not just focus on the origin of funds transferred through the bank but also
on the activities for which corporate clients need funding and which could result in various
crimes impacting biodiversity and human rights.

Beneficial Ownership registers should require companies not only to identify and register their
Ultimate Beneficial Owner (UBO), but also the structure of the corporate group they belong to,
including names and domicile countries of all corporate entities which are part of the group.
Such registering should be based on the definitions provided by the Accountability Framework
Initiative.?°2 This will support banks and investors in assessing the possible social and
environmental risks and impacts of funding one company which can easily lend these funds to
another entity in the same corporate group.

Financial institutions should monitor if the companies they are financing or investing in get
involved in crimes impacting biodiversity and human rights, in their own jurisdiction or
elsewhere.?® If this is the case, the financial institution should contribute to mitigation and
remedy, in line with the UN Guiding Principles on Business and Human Rights.?%*

8.2.5

Corporate disclosure regulations are relevant for financial institutions in two ways. First, financial
institutions are companies themselves and have to follow these regulations as well. Second,
corporate disclosure regulations can help financial institutions to collect the necessary data for
their due diligence processes on (potential) corporate clients and investee companies, potentially
also in relation to biodiversity and human rights’ risks and impacts. The following
recommendations are relevant in this respect:

Financial reporting regulations should be strengthened to require all public and private
companies in all jurisdictions to publish a profit and loss statement and to provide more details
on their assets and liabilities. Regarding assets, there should be more transparency on the
plantations or concessions managed and whether the company has the legal ownership of
these assets and adheres to all legal requirements in the countries it operates in. On the equity
and liabilities side, companies should provide details on their shareholders, on the bonds they
have issued and on the bank loans they have attracted, detailing the names of the banks and
the amounts provided.

Companies under the common control of medium-sized and large corporations must be
required to report annually on the biodiversity exposure and the biodiversity and human rights
impacts of the business activities of the corporate group they belong to, based on detailed,
verifiable (geolocation) data, especially if they are active in key sectors including fisheries,
agriculture, forestry, metals and mining, infrastructure and others. These reporting
requirements should be aligned with those for financial institutions (see section 8.2.1). The
reporting should include an analysis of how the company, directly or indirectly through its
supply chain, has an impact on the environment and on human rights - irrespective of if this is
a financial risk to the company. This so-called “double materiality” analysis should be based on
recognised sustainability reporting frameworks and recommendations of civil society
organisations. The report should also include a list of serious complaints or grievances raised
against the company, including the company’s response. External verification or independent
assurance of this biodiversity reporting is necessary, by credible auditors with the relevant
experience, competencies and skills.

On top of the annual reporting requirements applicable to all companies, there should be
additional and more in-depth reporting requirements for companies issuing shares and bonds
to investors. In the prospectus, the issuer should make a very detailed analysis of its
biodiversity and human rights risks and impacts, in order to support investors in making sound
investment decisions.
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As part of the regulations applicable to companies developing projects in biodiversity-rich
areas, they should be transparent about the banks they have approached to attract project
finance - preferably before any project finance deal is closed. This transparency would make it
possible for indigenous peoples, affected communities and civil society organisations to
approach these banks and share their concerns in time for them to be taken into account in the
banks’ due diligence processes. For existing project financing, this would also inform
indigenous peoples and affected communities where to go to seek redress.

8.2.6

To give guidance to all stakeholders involved, including companies in the real economy and
financial institutions, sustainable finance taxonomies and other types of regulations and
guidelines are emerging in different countries to stimulate the transition to a more sustainable
economy. The following recommendations are relevant in this respect:

Taxonomies must be expanded in terms of the scope of eligible activities and sectors and
reach beyond climate change to incorporate other critical environmental and human rights
issues and, first and foremost, biodiversity. For example, as already proposed by NGFS, they
should include activities that contribute to biodiversity conservation, such as reforestation,
conservation of protected areas, and protection of fishery resources. This should be done in
cooperation with the academic community and environmental NGOs, which should be directly
involved in developing the relevant technical screening criteria and measurable thresholds for
each new sector or activity.?°®

Taxonomies should also define which sectors and activities should be seen as unsuitable or
inherently harmful. This gives a clear signal to financial institutions, which can be reinforced by
regulations discussed in section 8.2.1, that any new investment or financing to be used for the
expansion of such activities should be halted, while financing of, or investment in, ongoing
projects must be gradually phased out.??

In addition to green taxonomies, social taxonomies should be developed and implemented.
These taxonomies should define corporate activities which positively contribute to paying
living wages, securing good labour conditions, eradicating poverty and providing healthcare,
education and affordable housing. These taxonomies should clearly recognise and support the
social dimensions of biodiversity conservation, defining which activities are beneficial for
workers, peasants, fisher folk, indigenous peoples and local communities.?’

Financial regulators must create national (reporting) criteria for green bonds and loans, in line
with the double materiality principle and internationally recognised standards, including the
ICMA green, social and sustainability-linked bonds principles. These criteria should be
accompanied by an ambitious, time-bound plan to phase out the issuance of bonds and loans
which do not meet these standards.

Banks and other financial institutions should be required to develop a Sustainable Finance
Action Plan, with clear metrics and targets, that addresses the biodiversity and human rights
impacts of financing and investment decisions with a systemic approach on the transition of
key economic sectors and activities.??® This Sustainable Finance Action Plan should lead to the
alignment of financing and investment portfolios with sustainable finance taxonomies and
should include a time-bound plan to phase out all credit and investment which are financing
activities harmful for the environment and for human rights.

Create robust, transparent and verifiable criteria for finance that incentivises agro-ecology and
community-led sustainable land use and nature restoration. National and multilateral
development banks should redefine their mandates to take the lead in executing these policies.
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8.2.7

Governments across the world are trying to address the sometimes negative social and
environmental impacts for which companies in their jurisdictions are directly or indirectly (through
their subsidiaries, affiliates and international supply chains) responsible. Such regulations may
include corporate, criminal or civil law requirements, focusing mostly on companies in the real
economy. The following recommendations are relevant in this respect:

The countries which have not yet done so should join the 196 countries which have adopted
the Kunming-Montreal Global Biodiversity Framework (GBF) in December 2022. By adopting
the GBF and aligning their financial regulations with the GBF targets, these countries would not
only give support to the ambitious pathway to reach the global vision of a world living in
harmony with nature by 2050, as set out by the GBF. They would also help to create a global
level playing field for banks and investors when it comes to integrating social and biodiversity
risks and impacts in decision-making processes and operating practices in the financial sector.

Financial institutions should not be excluded from human rights and environmental due
diligence regulations and from regulations on the import of products potentially linked to
deforestation. These regulations define steps required to avoid or mitigate social and
environmental harm caused by a company’s activities or supply chains.?®® This objective
should be broadened to cover the financing and investment decisions of financial institutions
as well, which can also “contribute” to human rights violations - in the terminology of the UN
Guiding Principles of Business and Human Rights.3% Financial institutions should therefore
also be obliged to assess and mitigate the risks regarding negative biodiversity and human
rights impacts of their financing and investment decisions.

In line with the UN Guiding Principles of Business and Human Rights,**" independent grievance
and accountability mechanisms for the financial sector should be set up. Such mechanisms
should make it possible for affected communities and third parties to complain about negative
biodiversity and human rights impacts of the financing and investment decisions of financial
institutions. When a financial institution has contributed, through its investment or financing, to
violations of human rights and destruction of biodiversity, the grievance mechanism should be
able to establish fines and force the financial institution to provide remedy and redress for
affected communities and the environment. 302

Financial institutions should also be included in regulations that define a corporate duty to
prevent human rights violations and environmental damage. These regulations articulate that
companies can be held responsible for their role in extremely serious human rights violations,
and in some cases, extreme environmental issues. This can result in civil or criminal penalties.
By including financial institutions in such regulations, it is made clear that financial institutions
can be held accountable for crimes connected to the corporate groups that they finance,
including those impacting biodiversity and human rights, and should be liable for remedy.

8.2.8

The recommendations made in the preceding sections, to align financial regulations with the GBF
targets, require coordinated and concerted effort from legislators, central banks and financial
sector regulators. To take up this challenge, they should implement stronger governance models
and more robust yet flexible internal organisational structures. The following recommendations
are relevant in this respect:

Outcome-focused financial regulations that align with the objectives of the GBF and shift the
economy away from harmful activities must be supported by a robust sanctions regime.
Regulators should act if financial institutions do not meet the requirements in different
regulations and impose stringent penalties and obligations to fund mitigation and remedy
efforts for affected communities and ecosystems. The European Central Bank recently
demonstrated progress in this respect, by announcing that European banks which have not
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included climate risks in their risk assessments and in their capital reserve policies will be
fined. The ECB can issue daily fines amounting up to 5% of a bank’s daily turnover until
resolved, or for up to six months.3% Other enforcement steps to be considered could be capital
add-ons, concentration limits, holding board members accountable, (temporarily) revoking a
licence or not allowing market access for certain financial products.

In cooperation with academic institutions and NGOs, central banks and financial regulators
should establish inclusive stakeholder platforms to consult with Indigenous Peoples, civil
society and other experts. As part of these structures, the key stakeholders should regularly
inform the central banks’ leadership about their environmental and social “asks” and provide
expertise and advice on how these demands can be integrated into the bank'’s policies and
supervisory expectations.

Financial regulatory authorities should develop centres of expertise on social and
environmental issues, including biodiversity, which should be integrated into the financial
sector. In addition to their supervisory duties, they should provide financial institutions with the
relevant knowledge via regular training and capacity development activities.*** They should
support financial institutions to use available tools, such as Forests & Finance, to identify,
understand and address the biodiversity and human rights risks and impacts in their portfolios.
By collaborating with scientists, particularly those associated with the Intergovernmental
Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES),3% they should verify
that measurements of biodiversity-harming or positive investments/portfolios are science-
based, credible and transparent, including assessment of the often proprietary
methods/models used by the financial sector.3%

International stakeholders should acknowledge that financial regulations alone will never be
sufficient to create a just transition. For countries in the global South, social development
through poverty eradication and job creation is pivotal. To achieve these goals, governments
often continue to support extractive sector expansion that drives biodiversity loss. This choice
should be challenged, while recognising that their policy autonomy to choose differently is
highly constrained by their position in the world market and within the international financial
and monetary system. The reform of this unjust international architecture needs to be on the
top of the international sustainable development agenda. International cooperation and
support are essential elements to ensure that the national development efforts of the global
South are not undermined or undone. What is required to achieve this goes beyond the scope
of the present report.

Meanwhile, governments and other stakeholders in the global South have to deal with these
constraints in order to find policies that combine in an appropriate way the interests of
biodiversity and human rights with social development objectives. What is prohibited or
prescribed should therefore be determined on the national level, given the different national
circumstances.??’
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Appendix 1

The objective of the regulations assessment framework is to assess how well the regulatory
environment for the financial sector in the selected jurisdictions is aligned with the 2030 targets of
the Global Biodiversity Framework (GBF).

The GBF includes 23 targets for 2030, grouped in three groups as shown below:'

1. Reducing threats to biodiversity

Nk~ wN =

Plan and Manage all Areas to Reduce Biodiversity Loss

Restore 30% of all Degraded Ecosystems

Conserve 30% of Land, Waters and Seas

Halt Species Extinction, Protect Genetic Diversity and Manage Human-Wildlife Conflicts
Ensure Sustainable, Safe and Legal Harvesting and Trade of Wild Species

Reduce the Introduction of Invasive Alien Species by 50% and Minimise Their Impact
Reduce Pollution to Levels that Are not Harmful to Biodiversity

Minimise the Impacts of Climate Change on Biodiversity and Build Resilience

2. Meeting people’s needs through sustainable use and benefit-sharing

9.

10.
11.
12.
13.

Manage Wild Species Sustainably to Benefit People

Enhance Biodiversity and Sustainability in Agriculture, Aquaculture, Fisheries and Forestry
Restore, Maintain and Enhance Nature’s Contributions to People

Enhance Green Spaces and Urban Planning for Human Well-Being and Biodiversity
Increase the Sharing of Benefits from Genetic Resources, Digital Sequence Information and
Traditional Knowledge

3. Tools and solutions for implementation and mainstreaming

14.
15.
16.
17.
18.

19.

20.

21.
22.

23.

Integrate Biodiversity in Decision-Making at Every Level

Businesses Assess, Disclose and Reduce Biodiversity-Related Risks and Negative Impacts
Enable Sustainable Consumption Choices to Reduce Waste and Overconsumption
Strengthen Biosafety and Distribute the Benefits of Biotechnology

Reduce Harmful Incentives by at Least $500 Billion per Year and Scale up Positive
Incentives for Biodiversity

Mobilize $200 Billion per Year for Biodiversity from all Sources, Including $30 Billion
Through International Finance

Strengthen Capacity-Building, Technology Transfer and Scientific and Technical
Cooperation for Biodiversity

Ensure that Knowledge Is Available and Accessible to Guide Biodiversity Action

Ensure Participation in Decision-Making and Access to Justice and Information Related to
Biodiversity for all

Ensure Gender Equality and a Gender-Responsive Approach for Biodiversity Action

The assessment framework consists of three criteria, based on GBF targets. For each of the three
groups of GBF targets, one target is selected. An interpretation is made for each target on what

i Convention on Biological Diversity (n.d.), “2030 Targets (with Guidance Notes)”, online:
https://www.cbd.int/gbf/targets
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this target should mean for financial regulations. Table 13 provides an overview of the selected
targets and the interpretations for financial regulation.

Group | Target Assessment criteria for financial regulation
1 1 Plan and Manage all Areas to Reduce Financial regulations do not allow financing of, nor
Biodiversity Loss investing in, companies involved in conversion of
natural landscapes.
2 10 Enhance Biodiversity and Sustainability ' Financial regulations expect financial institutions to
in Agriculture, Aquaculture, Fisheries stimulate a just transition in the Agriculture,
and Forestry Aquaculture, Fisheries and Forestry sectors which

supports the rights of workers, peasants, fisher folk,
indigenous peoples, traditional and local
communities.

3 15 Businesses Assess, Disclose and Financial regulations require transparency of all
Reduce Biodiversity-Related Risks and | financing and investment flows and full disclosure of
Negative Impacts biodiversity and social impacts of these flows.

Each of the three assessment criteria will be assigned a colour score, based on the scoring table
shown in Table 14.

Colour score Assessment

_ Financial regulations do not make any reference to the GBF target.

Light red Financial regulations make a reference to a topic related to the GBF target, but only as a
recommendation.

Yellow Financial regulations require financial institutions to take relevant steps towards the GBF
target.
Green Financial regulations require financial institutions to align all their financing and

investment decisions with the GBF target.
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